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SECTION I

DSHS responses to major issues that were the focus of stakeholder meetings.
Several issues raised at the October 1, 2007 and the March 5, 2008 massage therapy stakeholder meetings warranted in-depth discussion during the meetings.  At the meetings, staff presented background information and rationale for the Department of State Health Services (DSHS) position on these issues.  That information, including DSHS decisions, is updated and restated in Section I.

DSHS received a large number of written and verbal comments on the issues, including comments from:

· Texas Association of Massage Therapists (TAMT)
· Texas Association of Massage School Owners (TAMSO)
· American Massage Therapy Association (AMTA) – Texas Chapter

· Associated Massage and Bodywork Professionals (AMBP)
· Texas Coalition of Massage Schools and Instructors (TCMSI)
· Career Colleges and Schools of Texas (CCST)
· Federation of State Massage Therapy Boards (Federation)

· National Certification Board for Therapeutic Massage and Bodywork (Certification Board)

· Applied Measurement Professionals (AMP)
· Massage therapists, massage therapy instructors, massage establishments, continuing education providers, massage therapy schools, and consumers
Stakeholder comments demonstrated that there is no consensus within the Texas massage therapy community on several regulatory issues.

ISSUE 1

State Licensure Examination for Massage Therapists

DESCRIPTION OF ISSUE

· The Massage Therapy Licensing Program (program) currently recognizes the examinations prepared and administered by the Federation and the Certification Board as the state licensure examination for those applicants who graduate under the 500-hour training program.

· Some stakeholders assert that this recognition is a “blatant violation of state law” based on the language of the massage therapy licensing law (Occupations Code §455.101):  “The department shall … prepare and administer a state examination under this chapter.”  

· These stakeholders recommended that the program accept the proposal from the current exam contractor, AMP, as submitted by AMP representatives Bill Hogan and Dr. James J. Zukowski.  
· These stakeholders also raised concerns regarding foreign language examinations, the nature of the DSHS relationship with the Federation and the Certification Board, and the DSHS decision to eliminate the practical examination effective September 1, 2007.
APPLICABLE STATUTORY PROVISIONS

· Occupations Code §455.101 provides that “The department shall … prepare and administer a state examination under this chapter.”

· Occupations Code §455.1565 relates to notification of examination results.  Subsection (b) provides timelines for notification of exam results “if the examination is graded or reviewed by a testing service.”  Subsection (c) provides that “The department may require a testing service to notify a person of the results of the person’s examination.”

BACKGROUND

· The regulation of massage therapists was established in 1985.  Legislation in 1989 required that massage therapy applicants pass a written and a practical examination.

· Between 1989 and 2005, program staff developed and maintained practical and written examinations through a collaborative effort between DSHS staff and massage therapy experts.  The director of the Professional Licensing and Certification Division for the former Texas Department of Health coordinated these efforts.  The validity and professional construction of the licensure examinations had been verifiable and legally defensible due to the director’s psychometric credentials.

· Since 1990, the program has contracted with AMP to administer the practical and the written examinations that are owned, developed, and maintained by the DSHS.  The contract does not include the administration of foreign language examinations, which are administered by the DSHS. 

· In 2007, HB 2644 eliminated the requirement to complete a practical examination and established a 500-hour training program for massage therapists that mirrors national massage training standards (See HB 2644, Statement of Intent).  New content areas that were added included kinesiology, first aid, universal precautions, and CPR.

· Before 2007, the available national examination could not be used as the state examination because the national examination did not include a practical component, and it covered content not included in the 300-hour Texas massage school curriculum.  HB 2644, in essence, removed barriers that previously prohibited adoption of the available national examination.  

DISCUSSION

· Since 1993, a national examination approved by the program has been accepted for licensure purposes for out-of-state applicants.  These applicants have never been required to take the examination administered by DSHS.

· Recognition of national exams is common practice throughout the licensed and regulated professions within Texas.  The statute for the program, Occupations Code §455.101, is similar to other licensing programs within DSHS, such as social worker licensing
 and speech-pathologist/audiologist licensing
.  Since their inception, both of these regulatory programs have recognized national examinations for state licensure.

· Other health licensing programs outside of DSHS, such as the Texas Optometry Board and The Executive Council of Physical Therapy and Occupational Therapy Examiners, have similar statutory language and those agencies recognize national examinations for state licensure purposes.

· The Sunset Advisory Commission’s Occupational Licensing Model
 recommends that “For the written exam, an agency should use a national or regional testing service and not prepare its own test.  A testing service eliminates possible bias and uses validated questions.  It also promotes standardization of licensing requirements nationwide and helps simplify the movement of licensed practitioners from state to state.”

· The recognition of national examinations will significantly streamline the licensing process for massage therapist applicants.  Currently, applicants apply to DSHS for licensure, receive an examination approval letter, contact AMP to schedule and pay for the exam, sit for the exam, and subsequently receive a license.  In recognizing the national examinations, candidates are able to take the national exams prior to completing their massage training program, then file the score report along with the initial licensure application to DSHS, resulting in the immediate issuance of a license for otherwise qualified applicants.
NATIONAL EXAMINATION INFORMATION

· The national examinations are based on current job analyses and are professionally constructed and validated by psychometric experts.

· The Certification Board is a non-profit, national certification body in the field of massage therapy.  31 of the 39 states and territories with statewide massage therapy regulation accept the Certification Board exam for state licensure.
· The Federation is a non-profit organization comprised of members that are state boards and agencies that regulate massage therapy. (The DSHS Massage Therapy Licensing Program is a member of the Federation.)  27 of the 39 U.S. states and territories that have statewide massage therapy regulation are Federation members.  Fifteen of those states and territories accept the Federation exam for state licensure purposes, and three additional states are in the rulemaking process to recognize the Federation exam at this time.  Additional states are expected to initiate legislation or rulemaking to recognize the Federation exam.
· Both organizations are required to accommodate disabilities in accordance with the Americans with Disabilities Act (ADA).
· It is not necessary for DSHS to enter into a written agreement with either organization to recognize the national examinations for state licensure purposes, although DSHS will do so in response to stakeholder recommendations.
FOREIGN LANGUAGE EXAMINATIONS
· Some stakeholders strongly believe that the examinations should be offered only in English.  These stakeholders reference the need for massage therapists to communicate in English with the public, especially in case of an emergency involving a client, and that massage therapists are required to apply and comply with Texas law and rules, which are not available in foreign languages.

· Some stakeholders strongly believe that the examinations should be offered in languages other than English.  These stakeholders reference the historical availability of foreign language exams and the current demographics of Texas.

· In calendar year 2007, a total of 3258 written exams were administered to first-time candidates.  Of that number, 2977 exams were administered in English through computer-based testing (via the AMP contract).  A total of 281 exams were administered by DSHS in a language other than English (8.6%).

· The inability to speak, read, or write in the English language is not a qualifying disability under the ADA.  However, foreign language exams have been offered and administered by the DSHS (not by AMP) in Spanish, Vietnamese, and two Chinese dialects.  The exam has been available using either interpreters or translated paper exams.  

· The Federation will have a Spanish-language examination available in September 2008.
· The Certification Board is piloting a Spanish-language examination in Texas in May 2008.  We anticipate that it will become available shortly thereafter.

· DSHS is not aware that either organization is considering offering the examinations in languages other than Spanish.  However, DSHS staff have noted significant problems with the examinations offered in Asian languages.  There have been complaints alleging misconduct by interpreters and breaches of exam security by students, instructors, and schools.  Two Texas massage schools that taught exclusively in Asian languages have closed in recent years as a result of DSHS investigations and disciplinary action into allegations of selling transcripts and failing to provide education.  The request for Asian language interpreted exams has decreased.  For these reasons, DSHS staff were involved in discussions regarding discontinuing the Asian-language examinations prior to the passage of HB 2644.
DSHS DECISION TO ELIMINATE PRACTICAL EXAM ON 9/1/2007

· Transition language in HB 2644 (Sec. 7) states that “Except as provided by Section 8 of this Act, the changes in law made by this Act to Section 455.156, Occupations Code, apply only to a license applicant who enrolls in a massage therapist training program for the first time on or after the effective date of this Act.  An applicant who enrolled in a massage therapist training program for the first time before that date is governed by the law in effect immediately before the effective date of this Act, and the former law is continued in effect for that purpose.”
· Some stakeholders suggested that the program’s elimination of the practical examination on 9/1/2007 was a violation of this provision, since applicants who enrolled in a training program prior to the effective date of the Act (9/1/2007) are subject to the prior law.  The stakeholders stated that this demonstrates the program “picks and chooses” the provisions of law that it implements and/or enforces.

· Stakeholders also stated that the practical exam was, for the most part, an ineffective measure of an applicant’s skill.  This is because the practical exam was a six-minute demonstration of joint movements and Swedish massage techniques on one assigned body part.

· The practical examination was resource-intensive, as each exam required a separate room, a live model, a videographer, a proctor, a grader, a massage table, and a video camera.

· The program responds that the language in Section 7 posed serious implementation challenges.  

· Massage students that were enrolled in a training program on 9/1/2007 are not the only persons affected by Section 7.  For example, a licensed massage therapist who allows the license to lapse and seeks re-entry into the field at any time in the future would be “An applicant who enrolled in a massage therapist training program for the first time before  … the effective date of this Act” and would be required to complete a practical examination.  The same would apply to a person who enrolled in a training program prior to 9/1/2007, did not complete the program, and re-enrolled in another training program at any time in the future.

· The language of Section 7 does not provide an expiration date for the section.  Therefore, a literal reading of Section 7 requires DSHS to make the practical examination available indefinitely for any person who enrolled in a training program prior to 9/1/2007, an unreasonable requirement.

· For all these reasons, DSHS determined that the most reasonable approach to implementation would be to have a firm cut-off date of 9/1/2007 for the elimination of the practical for all applicants, regardless of enrollment date.  This decision is consistent with the overall intent of HB 2644 relating to the discontinuation of the practical examination.

· This decision was not made arbitrarily, but as the most reasonable approach to implementation of a provision that posed current and future operational challenges.
CONCLUSIONS and DECISIONS
· Effective September 1, 2007, DSHS recognizes the examinations prepared and administered by the Federation and the Certification Board as the state licensure examination. 

· The program’s decision to recognize legitimate national examinations does not constitute a “blatant violation of state law”.  (See legal opinion dated 2/28/2008 from DSHS Office of General Counsel, which was presented at the March 5, 2008 stakeholder meeting.)

· The most efficient administrative course of action for current applicants is to recognize national examinations as the state licensure examination for massage therapists.  This policy decision is consistent with the stated intent of HB 2644, relating to national standards and license portability; it is common licensing practice across many state professions; it is consistent with Sunset occupational licensing standards; and it achieves the intent of Occupations Code §455.101.

· The decision to recognize legitimate national examinations promotes the most efficient use of existing resources.
· The examinations will be offered by the Certification Board and the Federation in Spanish-language versions (not utilizing interpreters) beginning in the summer of 2008.  
· In response to stakeholder concerns, DSHS will pursue entering into written agreements with both the Federation and the Certification Board.  The agreements will provide a framework for the relationship between DSHS and the entities, including addressing standards for processing of examination applications.

· In response to stakeholder concerns, DSHS will monitor the performance of the national examination entities and will provide assistance relating to individual student and/or school concerns regarding the examination registration process.

· Effective September 1, 2007, DSHS recognizes the examinations prepared and administered by the Federation and the Certification Board as the state licensure examination. 

· The examination owned by DSHS and administered by AMP in English through computer-based testing will continue to be available through December 31, 2009 for those candidates who completed the former 300-hour training program.  
The examination owned by DSHS and administered by DSHS in foreign languages (through translated paper examinations and using interpreters) will continue to be available through August 31, 2008 for those candidates who completed the former 300-hour training program.  

Issue 2

Length of Massage Therapy Training Programs, including Internship

DESCRIPTION OF ISSUE

· A group of stakeholders recommended that DSHS not place a cap on the total number of hours in a massage therapy training program.  Additionally, the stakeholders recommended that the cap on the number of internship hours be one-third of the entire length of the massage therapy training program.

· Stakeholders compared the length of massage therapy training programs to the length of cosmetology training programs and also referenced national accreditation guidelines on internship length.  Stakeholders also referenced the length of massage therapy training programs in other states.
· Other stakeholders opposed the one-third recommendation and recommended that the DSHS adopt (or adopt with minor modifications) the limits set in the proposed rules presented to the State Health Services Council in January 2008.

· During an internship, unlicensed massage therapy students provide massage therapy or other massage services to the public.  The clients compensate the school, not the student, for the services at the rate set by the school, generally about $25 per hour.  (The cost of student services varies and is not limited by state law or rule.)

APPLICABLE STATUTORY PROVISIONS

· Occupations Code, § 455.053.  RULES REGARDING MASSAGE SCHOOLS.  Rules adopted under this chapter relating to a massage school must contain minimum standards for: … (6)  the provision of massage therapy or other massage services by a massage school or student;  (7)  the maximum number of hours a student may accumulate in a massage school's internship program before the student is required to be licensed under this chapter; … (13)  any other aspect of the operation of a massage school that the executive commissioner considers necessary to protect students, massage school personnel, or the public.

· Occupations Code, § 455.101.  GENERAL DUTIES OF DEPARTMENT.  The department shall: … (3)  regulate the number and content of school hours provided by a massage school or a massage therapy instructor; … .
BACKGROUND

· Prior to the effective date of HB 2644 on 9/1/2007, the number of training hours was not an issue, as the massage therapy licensing law contained a cap on both the total number of hours of a training program (300) and the total number of internship hours within the training program (50).

· HB 2644 requires that a person must complete “a 500-hour minimum supervised course of instruction … in which at least … 50 hours are spent in an internship program.”

· DSHS initially proposed that the maximum number should be 50, which was the maximum number set by rule prior to the passage of HB 2644.  There were significant stakeholder objections on this topic voiced at the October 1, 2007 meeting, which resulted in proposed rules in January 2008 with a maximum number of hours at 100.  In January 2008, the State Health Services Council instructed DSHS staff to meet again with stakeholders on this issue to determine if consensus could be reached.

DISCUSSION

· In response to stakeholder comments and comparisons, DSHS staff conducted extensive research regarding accrediting agency guidelines, the regulation of cosmetology programs, and the regulation of massage therapy educational programs in other states. 
· Massage therapy laws and agency rules in the 39  states and territories with statewide massage regulation are inconsistent  and do not reveal a national standard on this issue.  There are many variations in regulatory models in other states that prevent accurate comparison.  For example, some states do not regulate massage schools or do not regulate them in a manner similar to Texas; some states require that massage schools be accredited; and states vary widely in their approaches to the student internship and how it should be regulated.

· Generally speaking, the states can be grouped into six general regulatory models.  Two of the models are most similar to Texas, and the average number of internship hours in those models is 110.

· A massage therapy school in Texas could become accredited by at least seven different accrediting agencies, including the Commission on Massage Therapy Accreditation (COMTA), the Accrediting Commission of Career Schools and Colleges of Technology (ACCSCT), and the Accrediting Bureau of Health Education Schools.

· Accreditation standards are not uniform among the accrediting agencies, although all the agencies are recognized by the Department of Education to accredit educational institutions.

· The Standards of Accreditation of ACCSCT state “Schools are expected to maintain an appropriate balance among classroom, laboratory/shop and externship activities within the program, as evidenced by the course outline.  Any externship that is greater than one-third of the total length of the program requires review and approval by the Commission.
”

· The ACCSCT standards also require that a school must designate an on-site supervisor to guide and oversee the student learning experience and participate in student evaluations.  The standards require that the externship “must be based on a written training plan that specifies the goals, educational objectives, and specific experiences and applications to be accomplished.  The written training plan must identify required educational resources, established timelines for the externship, and the evaluation process, and criteria to be used that appropriately and fairly measure demonstrated competency and skill attainment.”

· COMTA accrediting standards, however, require that the clinic experiential component of the program be integrated into the overall curriculum and not exceed 150 hours of the required 600 hour program.  The COMTA standards do allow for externships of up to 20% of the total program hours in addition to the clinic component, but those externships are external to the massage school and not comparable to the internship model in use in Texas massage therapy educational programs.
· Accreditation standards must be evaluated and weighed in their entirety.  While some accrediting agency standards may allow for a one-third internship, others do not.  Accrediting standards, in general, impose a number of additional requirements on schools that are not required under DSHS massage school rules.  Additionally, approval by the accrediting authority depends upon the program’s compliance with state law and agency rule, and upon the overall review of the school in relation to all of the accreditation standards, which comprehensively address all aspects of a school’s operation and performance.  

· If DSHS were to mirror accreditation standards in its massage school rules, the argument could be made that DSHS should simply require accreditation of massage schools.  It is our understanding that stakeholders are strenuously opposed to this suggestion.

· A similar situation exists regarding cosmetology programs.  While those programs may allow longer internships, they are also more stringently regulated by the state of Texas.  For example, the private cosmetology schools, in the aggregate, are required to maintain an emergency fund of $200,000 (on deposit with the state) to provide for student refunds and/or cost of education by another school in the event of business failure/school closure.  Additionally, private beauty schools are required to maintain equipment and facilities for a minimum capacity of 50 students.  

· If comparisons are to be made between massage therapy education programs and cosmetology education programs as a means to support DSHS rulemaking decisions, those comparisons should be comprehensive and take into account all regulatory mechanisms that are in place for cosmetology education programs.

CONCLUSIONS and DECISIONS
· DSHS has a statutory mandate to regulate the number and content of massage school hours.  DSHS is also required to set the maximum number of internship hours.

· DSHS has determined that the maximum length of an internship program should be set at 120 hours, and the maximum total number of program hours should be 1000.  This is consistent with the program’s research of laws in other states, which was presented at the March 5, 2008 stakeholder meeting.

· The primary basis for the number of internship hours is the fact that HB 2644 essentially doubled the number of hours required for massage therapist licensure.  The previous number of internship hours was 50 and initially proposing an increase to 100 is consistent with the overall increase of non-internship training hours from 250 to 450.  Proposing an additional increase to 120 partially addresses the desire of some stakeholders for an unlimited number of internship hours, while taking into consideration other stakeholders who have advocated for an internship of fewer hours or even the minimum of 50 hours set by statute.

Issue 3
“Tuition Waiver” Programs; Defining “Compensation” to Include Reduced or Waived Tuition, Fees, Books, and/or Supplies for Students
DESCRIPTION OF ISSUE
· Some stakeholders oppose defining “compensation” to include reduced or waived tuition, fees, books, and/or supplies for students, since such a definition would prohibit massage schools from offering tuition-free programs wherein students complete extended internships and provide massage therapy services for compensation paid to the school.

· Some stakeholders describe these programs as “win-win” opportunities for the school, the student, and the public.
· Other stakeholders are opposed to the idea of these programs, describing them as taking advantage of students and asserting that extended internships and tuition-free programs directly compete with fully licensed massage therapists for clientele.

APPLICABLE STATUTORY PROVISIONS
· Occupations Code § 455.053.  “Rules adopted under this chapter relating to a massage school must contain minimum standards for: … (13)  any other aspect of the operation of a massage school that the executive commissioner considers necessary to protect students, massage school personnel, or the public.”

DISCUSSION

· DSHS staff has received and extensively considered significant stakeholder feedback on both sides of this issue.

· This issue is closely related to the length of internship issue previously discussed.

· Under a tuition-free program, a student would sign a contract with a school for a full tuition rate for a number of hours that exceeds the minimum number required for state licensure.  Upon completion of the program and an extended internship, the tuition would be “waived”.  However, if the student failed to complete the agreed-upon program, the student could be held liable under the contract for the full amount of tuition, with no allowance for the revenue brought in through partial completion of the internship.  If the student is unable to pay the contracted tuition, the school would not provide a transcript and the student would consequently be ineligible to receive a license, even though the student may have completed the minimum number of hours required for state licensure.

· In communicating with massage therapy regulatory counterparts in other states, DSHS staff understand that these proposals for tuition-free programs in exchange for extended internships are unique to Texas and should not be considered to have precedent in other jurisdictions.
CONCLUSIONS and DECISIONS
· The executive commissioner has authority to adopt rules regarding any aspect of the operation of a massage school that the executive commissioner considers necessary to protect students.
· DSHS staff conclude that tuition-free programs, while possibly benefiting some students, pose an overall significant risk for student exploitation.  
SECTION II
Recommendations on proposed rules from a group of stakeholders and DSHS responses to those recommendations

A group of massage therapy stakeholders, represented by Raul Flores, President, TAMSO, and Russell Rust, AMTA Law and Legislation Chair, submitted recommendations for modifications to the Massage Therapy Licensing Program proposed rules at the January 30, 2008 State Health Services Council Meeting.  Mr. Rust followed up with an electronic copy of the document on February 28, 2008, which was sent to a number of DSHS staff.  
The document was identified as “Industry Finalized Version with Proper Stakeholder Considerations.”  Upon review, DSHS staff noted that the stakeholder recommendations for new language are underlined, and that deleted language was not identified within the document.  Using the stakeholder document submitted by Mr. Rust and the original proposed rules document, DSHS staff used the “Compare and Merge” function in Word to create a merged file that shows stakeholder recommended additions, which are underlined, and stakeholder recommended deletions, which are in strikethrough font.
Sections with no stakeholder recommendations are not shown in this document, but are referenced by section number and title.
DSHS staff reviewed each recommendation carefully, taking into consideration written and oral testimony from the October 2007 and the March 2008 stakeholder meetings, as well as other input received from massage therapy stakeholders.  DSHS responses to each stakeholder recommendation are provided directly below the recommendation.  So they may be easily identified, DSHS responses are indicated in a different font and are boxed.  Each response includes a clear statement of the change, if any, to the July 2008 rules packet based on the recommendation.
Title 25, Texas Administrative Code (25 TAC)
Subchapter H. Massage Therapy.
§140.300. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise. Words and terms defined in the Texas Occupations Code, Chapter 455 (the Act relating to the regulation of massage therapy) shall have the same meaning in this chapter as assigned in the Act. 

 
(1) Act--Texas Occupations Code, Chapter 455, relating to the regulation of massage therapists, massage therapy instructors, massage schools and massage establishments. 

  
(2) Anatomy--The study of the structure of the human body including the following areas: bones, joints and muscles, the skin, blood and blood vessels, cells, tissues and membranes, the heart, the brain, spinal cord and nerves, the lymphatic system, the digestive system, the respiratory system, the urinary system, the reproductive system, glands and hormones. 

  
(3) Business practices and professional ethics standards--The study of standard bookkeeping and accounting practices, office practices, and advertising, and ethical guidelines for massage therapists, massage establishments, massage instructors, continuing education providers, and massage schools established by law or the department. 

DSHS RESPONSE:  The program disagrees that this change should be made.  The purpose of this definition is to clarify the content that should be reflected in the portion of the massage therapist educational program dedicated to “business practices and professional ethics” which is referenced in rule 25 TAC §140.310(a)(2)(G).  The definition does not apply to massage establishments, massage instructors, continuing education providers, and massage schools.  Staff assumes that stakeholders are not proposing to require that schools must educate students in, for example, accounting and advertising practices for massage schools.
In reviewing the rule, however, staff has determined that the term to be defined should be “business practices and professional ethics” as referenced in rule 25 TAC §140.310(a)(2)(G), instead of “business practices and professional ethics standards” as it appeared in the proposed rules.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules.  The word “standards” will be deleted from the term to be defined.  

  
(4) Client--An individual or patron seeking or receiving massage therapy services. 

  
(5) Commissioner--The Commissioner of the Department of State Health Services. 

  
(6) Department--Department of State Health Services. 

(7) Executive Commissioner--The Executive Commissioner of the Health and Human Services Commission.

(8) Health and hygiene--The study of recognized methods of sanitation and cleanliness including prophylaxis or disease prevention as applied to massage therapy services and current knowledge of elements of healthy life styles. 

  
(9) Hydrotherapy--The use of generally accepted methods of external application of water for its mechanical, thermal, or chemical effect. 

  
(10) Instructor--A person employed at a licensed massage school who instructs one or more students in any section of the course of instruction, other than Swedish massage therapy techniques, manipulation of soft tissue, or the internship. 
DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 


(11) Kinesiology-- The study of the anatomy, physiology, and mechanics of movement of the human body.
  
(12) Licensee--A person or entity licensed under the Act as a massage therapist, massage school, massage therapy instructor, or massage establishment. 

  
(13) Massage therapy--The manipulation of soft tissue by hand or through a mechanical or electrical apparatus for the purpose of body massage. The term includes effleurage (stroking), petrissage (kneading), tapotement (percussion), compression, vibration, friction, nerve strokes, and Swedish gymnastics. Massage therapy may include the use of oil, lubricant, salt glows, heat lamps, hot and cold packs, or tub, shower, jacuzzi, sauna, steam or cabinet baths. Equivalent terms for massage therapy are massage, therapeutic massage, massage technology, myo-therapy, body massage, body rub, or any derivation of those terms. Massage therapy is a health care service when the massage is for therapeutic purposes. The terms "therapy" and "therapeutic" do not include diagnosis, the treatment of illness or disease, or any service or procedure for which a license to practice medicine, chiropractic, physical therapy, or podiatry is required by law. Massage therapy does not constitute the practice of chiropractic. 

  
(14) Massage therapy educational program--The minimum 500 hour supervised course of instruction described in the Act, §455.156, required for licensure and provided by a licensed massage school. 
(15) Massage therapy establishment--A place of business that advertises or offers massage therapy or other massage services unless specifically exempted by the Act.  The term includes a place of business that advertises or offers any service described by a derivation of the terms "massage therapy" or "other massage services" as defined by the Act.

  
(16) Massage therapy instructor--A licensed massage therapist who provides to one or more students instruction approved by the department in massage therapy or manipulation of soft tissue and who holds a license issued by the department as a massage therapy instructor. 

DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

  
(17) Owner--An owner is, in the case of a massage therapy school or establishment, an individual, a partnership and any partners, a corporation, or any other legal business entity. 

(18) Pathology--The scientific study of the nature of disease and its causes, processes, development, and consequences.

  
(19) Physiology--The study of the normal vital processes of the human body including the processes of cells, tissues, and organs including the contractibility of muscle tissue; coordination through the nervous system; digestion; circulatory; reproduction; and secretions.

  
(20) State approved educational institution--An institution which is approved by the Texas Education Agency or which is an institution of higher education as defined in the Texas Codes Annotated, Texas Education Code, Chapter 61 or a higher education institution approved by a similar agency in another state. 

  
(21) Swedish gymnastics--Passive and active joint movements, nonspecific stretches, passive and active exercise, or any combination of these. 

  
(22) Swedish massage therapy techniques--The manipulation of soft tissue utilizing effleurage (stroking), petrissage (kneading), tapotement (percussion), compression, vibration, friction, nerve stroke, and Swedish gymnastics. 

§140.301. Fees.  (No changes recommended by stakeholder group.)
§140.302. Processing Applications  (No changes recommended by stakeholder group.)
§140.303. General Ethical Requirements.  (No changes recommended by stakeholder group.)
§140.304. Consultation Document.

(a) A licensee shall provide an initial consultation to each client(s) prior to the first massage therapy session and obtain the signature of the client on the consultation document. The consultation document shall include: 

DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

  

(1) the type of massage therapy services or techniques the licensee anticipates using during the massage therapy session; 

DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

  

(2) the parts of the client's body that will be treated massaged or the areas of the client's body that will be avoided during the session, including indications and contraindications; 

DSHS RESPONSE:  The program disagrees that this change should be made.  The massage therapy licensing law does not define massage therapy in terms of “treating”.  It references that a massage therapist “practices” or “administers” massage therapy.  Additionally, the law specifically states that massage therapy does not include “the diagnosis or treatment of illness or disease” (Occupations Code §455.002(b)(1).)
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

  

(3) a notification to the client that the licensee shall not touch the breasts of a female client without the written consent of the client;  


(3) a statement that the licensee shall not engage in breast massage of female clients without the written consent of the client;
DSHS RESPONSE:  The program agrees with part of this recommendation.  This rule is specifically addressing breast massage of female clients, which is allowable if the client requests and authorizes such massage.  Touching the breasts of a female client, not for the purpose of breast massage, with or without consent, would constitute sexual misconduct, which is prohibited in the rules at 25 TAC §140.305(a)(2).  

Upon review of the sexual misconduct rule cited above, staff concludes that it should be clarified in relation to breast massage and this stakeholder recommendation.  
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules, except the phrase “engage in breast massage” will not be replaced with “touch the breasts”. The sexual misconduct rule relating to touching of the breasts of a female client will be clarified. 

  

(4) a statement that draping will be used during the session, unless otherwise agreed to by both the client and the licensee; 

DSHS RESPONSE:  The program disagrees that this change should be made at this time.  A requirement that draping must be used affects the practice of each massage therapist in Texas, and the stakeholder recommendation is not representative of all massage therapists, of which there are more than 20,000.  The program believes that additional stakeholder involvement would be necessary before this prohibition could be implemented by rule.  The current rule, in which draping is optional, has been in place in Texas for a number of years.

The program is not opposed to this proposal, but staff believes that a broader community of stakeholders should be consulted.

Staff notes that stakeholders provided additional specific language on this topic, which could be used as the basis for a future proposal with broad stakeholder input.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules.
  

(5) a statement that if uncomfortable for any reason, the client may ask the licensee to cease the massage and the licensee will end the massage session; and 

  

(6) the signature of both the client and the licensee. 

(b) If the client's reason for seeking massage therapy changes at any time and any of the information in subsection (a)(1) - (4) of this section is modified, the licensee must provide an updated consultation reflecting any changes and modifications to the techniques used or the parts of the client's body to be treated massaged.

DSHS RESPONSE:  The program agrees with part of this recommendation.  The use of the term “treated” has been previously discussed.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules, except the term “massaged” will not be replaced with the term “treated”.
§140.305 Sexual Misconduct.

(a) A licensee shall not engage in sexual contact during a session with a client. For the purposes of this section, sexual contact includes: 

  

(1) any touching of any part of the genitalia or anus; 

  

(2) any touching of the breasts of a female without the written consent of the female; 

DSHS RESPONSE:  In response to the recommendation regarding rule 25 TAC §140.304(a)(3), the program will clarify rule 25 TAC §140.305(a)(2).  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The rule will be modified to read “any touching of the breasts of a female client, unless the touching is breast massage that is specifically authorized by the client through the signed consultation document referenced in §140.304(a)(3) of this title;”
  

(3) any offer or agreement to engage in any activity described in subsection (a)(1) or (2) of this section; 

  

(4) kissing; 

  

(5) deviate sexual intercourse, sexual contact, sexual intercourse, indecent exposure, sexual assault, prostitution, and promotion of prostitution as described in the Texas Penal Code, Chapters 21, 22, and 43, or any offer or agreement to engage in any such activities; or 

  

(6) any behavior, gestures, or expressions which may reasonably be interpreted as inappropriately seductive or sexual; 

  

(7) inappropriate sexual comments about or to a client, including making sexual comments about a person's body. 

(b) A licensee shall not allow any individual, including a client, student, licensee, employee, participant in a continuing education program, or one's self to engage in sexual contact on the premises of any massage school, massage establishment, or the licensee's own place of business. 

(c) A licensee shall not allow any individual, including a student, licensee, employee, or one's self to practice massage therapy or provide other massage therapy services in the nude, while partially nude, or in clothing designed to arouse or gratify the sexual desire of any individual. 

(d) A licensee shall not perform massage therapy, whether or not for compensation, at or for a sexually oriented business. 

(e) A licensee shall immediately discontinue the massage therapy session, activity or the professional relationship when a client initiates any verbal or physical contact with the licensee that is intended to arouse or gratify the sexual desire of either person.

DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

§140.306. Advertising.

(a) A person, including a massage therapy instructor, a massage school, a massage therapist, or massage establishment, who is not licensed under the Act, shall not use the word "massage" or the word “spa”on any sign, display, or other form of advertising unless the person is expressly exempt from the license requirements of the Act. Under no circumstances may a sexually oriented business use the word "massage" or "bath" on any sign or other form of advertising. 

DSHS RESPONSE:  The program disagrees that this change should be made.  There is no statutory authority for this recommendation.  House Bill 1883 from the 2007 session proposed to add a similar requirement, but the bill did not pass.  DSHS must have a specific statutory directive if it is to impose regulatory requirements on businesses that are not currently subject to regulation, such as a health or exercise spa that does not provide massage therapy services.  
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(b) A licensee shall not use advertising that is false, misleading, or deceptive or that is not readily subject to verification. False, misleading, or deceptive advertising or advertising that is not readily subject to verification includes advertising that: 

  

(1) makes a material misrepresentation of fact or omits a fact necessary to make the statement as a whole not materially misleading; 

(2) makes a representation likely to create an unjustified expectation about the results of a health care service or procedure; 

(3) compares a health care professional's services with another health care professional's services unless the comparison can be factually substantiated; 

(4) contains a testimonial; 

(5) causes confusion or misunderstanding as to the credentials, education, or licensure of a health care professional; 

(6) advertises or represents that health care insurance deductibles or copayments may be waived or are not applicable to health care services to be provided if the deductibles or copayments are required; 

(7) advertises or represents that the benefits of a health benefit plan will be accepted as full payment when deductibles or copayments are required; 

(8) makes a representation that is designed to take advantage of the fears or emotions of a particularly susceptible type of client; or 

(9) advertises or represents in the use of a professional name, title or professional identification that is expressly or commonly reserved to or used by another profession or professional.

(c) A licensee shall not use advertising that is considered provocative. Provocative advertising is advertising that includes language, photos, or other media that may be reasonably interpreted as inappropriate, seductive, or sexual.
DSHS RESPONSE:  The program agrees that sexually provocative advertising should be prohibited, and has concerns about whether the language of a rule can be drafted in such as way as to ensure its enforceability.  For example, the reasonable interpretation of “inappropriate” can vary from person to person, based on individual, cultural, regional, religious, or other differences.  DSHS staff are currently reviewing this proposal, and consulting with legal counsel, to determine how the program should proceed with this issue.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  Most likely, it will not be possible to address this issue during this rulemaking process.  DSHS staff hope to see this addressed in a future rulemaking process. 

(c) When an assumed name is used in a person's practice as a massage therapist, the full legal name of the massage therapist or license number of the massage therapist must be listed in each advertisement and each time the business name or assumed name appears in writing.  The license number of a massage establishment must be listed in conjunction with the assumed or legal name of the massage establishment.  An assumed name used by a massage therapist must not be false, misleading, or deceptive. 

DSHS RESPONSE:  The program disagrees that this change should be made.  The purpose of the rule is to ensure that the public may determine whether a massage establishment holds a license, especially if the establishment is advertising under an assumed name.  The rule also assists DSHS and/or law enforcement agencies in identifying a license holder if a complaint is filed regarding an establishment advertising under an assumed name.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(d) A massage school shall not make false, misleading, or deceptive statements concerning the activities or programs of another massage school. 

(e) A massage school shall not maintain, advertise, solicit for or conduct any course of instruction intended to qualify a person for licensure as a massage therapist without first obtaining licensure from the department. 

(f) Advertisements by a massage therapy educational program seeking prospective students must clearly indicate that training is being offered, and shall not, either by actual statement, omission, or intimation, imply that prospective employees are being sought. 

(g) Advertisements seeking prospective students must include the full and correct name and license number of the massage therapy educational program and massage school. 

(h) No statement or representation shall be made to prospective or enrolled students that employment will be guaranteed upon completion of any program or that falsely represents opportunities for employment. 

(i) No statement shall be made by a massage therapy educational program or a massage school that it has been accredited unless the accreditation is granted from a nationally recognized accrediting agency or organization. The name of the accrediting agency or organization must be used in any accreditation statement. 

(j) No massage therapy educational program shall advertise as an employment agency under the same name or a confusingly similar name or at the same location as the educational program. No representative shall solicit students for a program through an employment agency.

§140.307 Massage Therapy Licenses.  (No changes recommended by stakeholder group.)
§140.310. Qualifications for Licensure as a Massage Therapist.

(a) Each applicant for licensure as a massage therapist must be at least 18 years old and present evidence satisfactory to the department that the person: 

  

(1) if first enrolled in a massage therapy training program prior to September 1, 2007, has successfully completed a 300-hour supervised course of instruction in massage studies provided by a licensed massage therapy instructor, licensed massage school, a state approved educational institution, or a combination of any of these. The 300-hour supervised course of instruction must include: 

    


(A) 125 hours of Swedish massage therapy techniques; 

    


(B) 50 hours of anatomy; 

    


(C) 25 hours of physiology; 

    


(D) 15 hours of hydrotherapy; 

    


(E) 15 hours of business practices and professional ethics; 

    


(F) 20 hours of health and hygiene; and 

    


(G) a 50 hour internship; 

  


(2) if first enrolled in a massage therapy training program on or after to September 1, 2007, has successfully completed a minimum of a 500-hour supervised course of instruction in massage studies provided by a licensed massage school, a massage therapy instructor, a state approved educational institution, or a combination of any of these. The minimum 500-hour supervised course of instruction must include at least: 

DSHS RESPONSE:  The program agrees that part of this recommended change should be made.  
House Bill 2644 (2007) eliminated the option of completing a massage therapy educational program under an independent instructor and required that massage therapy studies completed under a massage therapy instructor must also be completed at a massage school.  (See Occupations Code §455.156(b)(1).)
DSHS staff are aware that House Bill 2644 used the terms “at least” and “minimum” in relation to the 500-hour supervised course of instruction.  However, the purpose of this rule is to set out the specific content for a 500-hour program, so those terms are not used in this instance.  Other proposed rules (25 TAC §140.338(m)) provide for programs more than 500 hours, and set out requirements for those programs.
DSHS staff also identified a typographical error in the rule.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated, in part, into the proposed rules  The rule will be modified to read:  “if first enrolled in a massage therapy training program on or after September 1, 2007, has successfully completed a minimum of a 500-hour supervised course of instruction in massage studies provided by a licensed massage school, a massage therapy instructor at a massage school, a state approved educational institution, or a combination of any of these.  The 500-hour supervised course of instruction must include:”
    


(A) 200 hours of massage therapy techniques and theory and the practice of manipulation of soft tissue, with at least 125 hours of Swedish massage therapy techniques; 

    


(B) 50 hours of anatomy; 

    


(C) 25 hours of physiology; 




(D) 50 hours of kinesiology;




(E) 40 hours of pathology;

    


(F) 20 hours of hydrotherapy; 

    


(G) 45 hours of massage therapy laws and rules, business practices and professional ethics; 

   


(H) 20 hours of health, hygiene, first aid, universal precautions, and cardiopulmonary resuscitation (CPR); and 

   


(I) a 50 hour internship; or
(3) has been licensed or registered in good standing as a massage therapist in another jurisdiction, including a foreign country, that has licensing or registration requirements substantially equivalent to those listed in subsection (a)(2) of this section. 

(b) Applicants who began massage therapy studies prior to January 1, 1992, may be eligible for licensure by documenting completion of a 250-hour supervised course of instruction and are not required to have completed a 50-hour internship in accordance with subsection (a)(1) of this section. 

(c) Degrees, certificates, diplomas, and course work received at other institutions, American or foreign, shall be accepted only if such institution is approved by an education agency in that state or country and the curriculum or course of studies meets the criteria set out by the Act and this chapter. Course descriptions, school catalogs or bulletins may be required by the department to substantiate the curriculum. 

(d) In the event that a deficiency is present in course work, the applicant may have up to one year to complete additional course work acceptable to the department; otherwise, the application may be voided.

§140.311. Massage Therapist Application Procedures and Documentation.  (No changes recommended by stakeholder group.)
§140.312. Provisional Massage Therapist License.  (No changes recommended by stakeholder group.)
§140.313. Examinations Required for Licensure as a Massage Therapist.


(a) An applicant meeting the requirements of §140.310(a)(1) or (2) is allowed to take the state written massage therapy examination provided the person complies with the requirements of this section.


(b) The department or its designee shall send an examination approval notice to each applicant who is eligible to sit for the written examination. 


(c) Approved examination candidates must complete the examination registration process and submit the examination fee by the established deadlines. Forms which are received incomplete or late may cause the applicant to miss the examination deadline. 


(d) The department shall void the application of any applicant who fails to schedule and take an examination within one year after the examination approval notice is mailed to the applicant. To be eligible for subsequent examination(s), the applicant will be required to file another application and meet requirements in effect at that time. 


(e) The examination will be conducted in the English language. Exceptions will be made when English is not the native or first language of the applicant. The written exam may be taken in a person's native language if the person notifies the department at least 60 days in advance, so that the written test can be available. The applicant will be responsible for any fee or consideration to be paid to an acceptable interpreter and/or translator whose services are necessary for the examination. 


(f) Applicants with disabilities must inform the department, in advance, of special accommodations requested for examination. 


(g) Exam candidates must sign a statement agreeing to maintain the confidentiality of the exam. 


(h) Examinations will be held in locations to be announced by the department. 


(i) Examinations will be graded by the department or its designee. The department or its designee shall notify each examinee of the results of the examination within 30 calendar days of the date of the examination. 


(j) A person who fails the written examination may retest by registering for another examination and paying another examination fee. The department will void the application of a person who fails to pass the written examination within one year of the initial approval for examination. 


(k) No refunds will be made to examination candidates who fail to appear for an examination. 

(l) Jurisprudence Examination. Effective September 1, 2008, all new applicants for licensure as a massage therapist must also pass the department's jurisprudence examination before a license will be issued. A person is exempt from the massage therapist Jurisprudence Examination if the person has passed the state massage therapist examination.

(a) All applicants must pass a massage therapy examination approved by the department prior to submitting an application for licensure unless applying under the transition language at (d) of this section.


(b) Examination results must reflect that the applicant passed the examination within two years of the application for licensure unless the applicant is currently licensed in another state or jurisdiction and is applying under §140.310(a)(3) of this section (relating to Qualifications for Licensure as a Massage Therapist).


(c) A license will not be issued until the department receives confirmation deemed acceptable by the department of a passing examination score. This may include receipt of an electronic file containing examination scores.

(d) Transition. Until August 31, 2008, an applicant who completes a course meeting the requirements of §140.310(a)(1) of this title may submit a request to take the Texas state written examination provided the person complies with the requirements of this subsection. 


 

(1) The department or its designee shall send an examination approval notice to each applicant who is eligible to sit for the written examination. 


(2) Approved examination candidates must complete the examination registration process and submit the examination fee by the established deadlines. Forms which are received incomplete or late may cause the applicant to miss the examination deadline. 


(3) The department shall void the application of any applicant who fails to schedule and take an examination within one year after the examination approval notice is mailed to the applicant. To be eligible for subsequent examination(s), the applicant will be required to file another application and meet requirements in effect at that time. 


(4) The examination will be conducted in the English language. Exceptions will be made when English is not the native or first language of the applicant. The written exam may be taken in a person's native language if the person notifies the department at least 60 days in advance, so that the written test can be available. The applicant will be responsible for any fee or consideration to be paid to an acceptable interpreter and/or translator whose services are necessary for the examination. 


(5) Applicants with disabilities must inform the department, in advance, of special accommodations requested for examination. 


(6) Exam candidates must sign a statement agreeing to maintain the confidentiality of the exam. 


(7) Examinations will be held on dates and in locations to be announced by the department. 


(8) Examinations will be graded by the department or its designee. The department or its designee shall notify each examinee of the results of the examination within 30 calendar days of the date of the examination. 


(9) A person who fails the written examination may retest by registering for another examination and paying another examination fee. The department will void the application of a person who fails to pass the written examination within one year of the initial approval for examination. 


(10) No refunds will be made to examination candidates who fail to appear for an examination. 

(e) Jurisprudence Examination. Effective September 1, 2008, all new applicants for licensure as a massage therapist must also pass the department's jurisprudence examination before a license will be issued.

DSHS RESPONSE:  The recommendations for this section (25 TAC §140.313 Examinations Required for Licensure as a Massage Therapist) are addressed in their entirety.  The program disagrees that this change should be made.  
As discussed extensively with stakeholders during the last few months, the program has determined it will recognize the examinations administered by (1) the National Certification Board for Therapeutic Massage and Bodywork and (2) the Federation of State Massage Therapy Boards to be the state examination for massage therapist licensure.  The proposed rules provide transition language for those applicants who are completing the 300-hour training program.  Please see Section I for further discussion on the massage therapist licensure examination.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules.  The effective date for the jurisprudence examination will be modified to January 1, 2009, since the rules will not be in effect on September 1, 2008.
§140.314. Massage Therapist License Renewal.  (No changes recommended by stakeholder group.)
§140.315.Active Military Duty.  (No changes recommended by stakeholder group.)
§140.320. Hour Requirements for Continuing Education for Massage Therapists.  (No changes recommended by stakeholder group.)
§140.321. Acceptable Continuing Education for Massage Therapists.

(a) Acceptable continuing education includes attendance at and completion of department approved or recognized programs (other than the minimum 500 hour course of instruction required for licensure), institutes, seminars, workshops, state or national conferences, advanced course work, or college and university academic courses that are: 


 

(1) directly related to the theory or clinical application of theory pertaining to the practice of massage therapy and the manipulation of soft tissue, massage therapy laws and rules, business practices, professional ethics, anatomy, physiology, hydrotherapy, kinesiology, pathology, or health and hygiene; or



(2) first aid and/or CPR, not to exceed six four hours total each renewal period; or

DSHS RESPONSE:  The program agrees that this change should be made.  
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

  

(3) advanced massage therapy bodywork techniques acceptable to the department; and 

DSHS RESPONSE:  The program agrees in part that this change should be made.  The purpose of continuing education is to improve and maintain a licensee’s skills and knowledge, thereby improving and maintaining the quality of services provided to the public.  Advanced “bodywork” techniques should be allowable as a choice for continuing education.  
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rule, which will be revised to read “massage therapy or bodywork techniques”. 

  

(4) designed to increase and enhance professional knowledge, skills, or competence in the practice of massage therapy. 


(b) Continuing education approved or recognized by the department must be developed and presented by qualified persons. 


  

(1) Massage therapy techniques and courses involving the manipulation of soft tissue must be taught or presented by a licensed massage therapy instructor. Advanced massage therapy bodywork techniques must be taught or presented by persons with licensure, registration, or education in the technique being presented. 

DSHS RESPONSE:  The program agrees in part that this change should be made.  The purpose of continuing education is to improve and maintain a licensee’s skills and knowledge, thereby improving and maintaining the quality of services provided to the public.  Advanced “bodywork” techniques should be allowable as a choice for continuing education.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rule, which will be revised to read “massage therapy or bodywork techniques”. 

  

(2) Courses, other than techniques, may be taught or presented by persons with licensure, registration, education or practical experience in the subject being presented. 

  

(3) Out-of-state instructors or presenters offering continuing education in Texas on massage therapy techniques or involving the manipulation of soft tissue must be in compliance with any licensure, registration or certification requirements for massage therapists and massage therapy instructors in the instructor or presenter's home state or be licensed to practice medicine, occupational therapy, chiropractic, athletic training, physical therapy, or nursing. If the instructor or presenter's home state does not have licensure, registration or certification requirements for massage therapists and massage therapy instructors, the instructor or presenter must provide documentation of education or practical experience specific to the continuing education being offered.

(c) Continuing education which otherwise meets the standards of this section but is offered or presented online or by correspondence is acceptable only if the subject matter is not massage therapy techniques or manipulation of soft tissue.
(d) Continuing education will be accepted by the department if it is approved by the National Certification Board for Therapeutic Massage and Bodywork.
DSHS RESPONSE:  The program disagrees that this change should be made.  The intent of the rule is to recognize approved continuing education that was completed out-of-state.  DSHS staff believe that the intent should be clarified.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules.  The rule will be clarified, however, to read “Continuing education completed out-of-state may be accepted by the department if it is approved by the National Certification Board for Therapeutic Massage and Bodywork.  Additional information regarding the continuing education may be required for departmental review.”
§140.322. Activities Unacceptable as Continuing Education for Massage Therapists.  (No changes recommended by stakeholder group.)
§140.323. Pre-approved Continuing Education Providers

(a) Individuals wishing to provide approved continuing education course work Continuing education providers may apply for provider pre-approval on department forms. Approval of provider applications will be determined by review of the application and course syllabus and determination of applicants' ability to comply with department rules. Approved applications are effective for two years from the date of approval. 

DSHS RESPONSE:  The program disagrees that this change should be made.  DSHS staff see no reason to require that providers be individuals, and there are businesses providing continuing education that would be adversely affected by the change.  The purpose of pre-approving continuing education providers is to eliminate the necessity of DSHS staff evaluating all course materials in advance.  
For quality assurance purposes, a random audit system is currently in place to annually evaluate 10% of the provider population for compliance with the rules.  Audits may occur at any time and require the submission of comprehensive documentation regarding the two most recent continuing education programs or events.  Audit results in fiscal year 2007 did not demonstrate non-compliance by pre-approved providers.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(b) Pre-approved providers of continuing education must comply with department requirements set out in §140.320 of this title (relating to Hour Requirements for Continuing Education for Massage Therapists) and §141.321 of this title (relating to Acceptable Continuing Education for Massage Therapists). 

(c) Pre-approved providers of continuing education must maintain attendance records of all continuing education activities for a period of three years. 

(d) Each pre-approved provider of continuing education must pass the written juris prudence examination administered by the department prior to approval.
DSHS RESPONSE:  The program agrees that this change should be made, as long as there is an appropriate timeline for implementation.  The requirement should become effective June 1, 2009.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules, to become effective June 1, 2009. 

(e) Each pre-approved provider of continuing education shall develop and implement a cancellation and refund policy which must provide a full refund of all monies paid by a participant if: 
  

(1) the enrollment of the participant was procured as the result of any misrepresentation in advertising, in promotional materials of the continuing education provider; or 
  

(2) the continuing education activity is changed, cancelled, or postponed to a date that is different than the date for which the participant was first enrolled
 
(f) all course work fees paid shall be refunded within 30 days of the change of date, cancellation, postponement, or discontinuance of the continuing education activity.
 
(g) the cancellation and refund policy must be included in any advertisement, brochure, or postcard for the continuing education course work. 
 
(h) all course work fees paid shall be refunded if the participant is not provided with a transcript or verification of attendance of all successfully completed hours within 30 days of completion of the continuing education activity. 
 
(i) A continuing education provider is considered to have made a good faith effort to consummate a refund if the participant's file contains evidence of the following attempts: 
  

(1) certified mail to participant's last known address; 
  

(2) certified mail to the participant's permanent address; and 
 
(j) The department may take disciplinary action against the continuing education provider for a violation of this section; however, the department has no authority to recover a refund on behalf of a participant.
DSHS RESPONSE:  The program disagrees that this change should be made.  The program has not received consumer complaints on the topic of cancellation and refunds by continuing education providers.  Additionally, other licensing programs within DSHS do not regulate this aspect of continuing education.

Continuing education providers are not training unlicensed persons.  It is not necessary for DSHS to regulate them with the same restrictions that are applied to the regulation of massage schools.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(k) Pre-approved providers shall issue a verification certificate of attendance to each participant in a program. The verification certificate of attendance shall contain: 

DSHS RESPONSE:  The program agrees that the rationale underlying this recommendation should be addressed.  However, DSHS staff believe that a certificate of attendance should not be excluded as a means to prove completion of continuing education.  

In discussing the rationale for this recommendation, staff learned that the stakeholder concern is that some license holders attend, for example, a six-hour continuing education course in a certain technique, then hold themselves out the public as “certified” in that technique.  Staff disagree that the recommended change will address this problem.  Because staff agree that this may be a concern, a new rule on this topic will be included in the General Ethical Requirements section (25 TAC §140.303(s).)
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder concern will be addressed in the proposed rules as a new rule at 25 TAC §140.303(s) to read:

(s) A licensee shall not make any false, misleading, deceptive, fraudulent, or exaggerated claim or statement about the licensee's services, including, but not limited to: 

(1) the effectiveness of services; 

(2) the licensee's qualifications, capabilities, background, training, experience, education, certification or licensure, professional affiliations, fees, products, or publications; or 

(3) the practice or field of massage therapy.

(1) the name of the pre-approved provider and approval number; 

  

(2) the name of the participant; 

  

(3) the title of the program; 

  

(4) the number of credit hours given;

(5) the subject(s) included in the program; 

DSHS RESPONSE:  The program agrees that this change should be made.  While the title of the program normally addresses the subjects included, DSHS staff believe the subjects included should be reflected on the certificate of attendance if they are not evident from the program’s title.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

(6) the date and place of the program; and 

  

(7) the signature of the pre-approved provider. 

DSHS RESPONSE:  The program disagrees that this change should be made.  The phrase “pre-approved provider” appears several times in the section.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(l) Continuing education providers must renew the approval prior to the expiration date. Renewed approvals will be issued for a two-year period as determined by the department.

(m) The department may audit pre-approved providers for compliance with this section.

§140.324. Reporting Continuing Education

(a) The department will monitor a licensee's compliance with continuing education requirements by the use of a random audit system. Licensees selected for audit will receive notification along with the renewed license. Supporting documentation of participation in continuing education activities need not be submitted at the time of license renewal unless a written audit notice is received informing the licensee that he or she has been selected for a document audit. 

DSHS RESPONSE:  The program disagrees that this change should be made.  The continuing education audit system that is in place for the licensing programs within the DSHS Professional Licensing and Certification Unit is based on notifying the license holder of the audit at the time that the license holder is notified of impending license expiration.  If a person does not comply with or does not pass the audit, the person’s renewed license is not issued.  

Under the stakeholder recommendation, DSHS would be required to issue a renewed license, then complete an audit.  If a person does not comply with or does not pass the audit, the person’s license renewal would have already been issued and the only option available to DSHS would be to propose disciplinary action, up to and including license revocation, which can be a lengthy process during which the person has the right to continue holding the license until the disciplinary proceeding is finalized.  This is not a preferable option, either from an operational or a regulatory standpoint.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(b) Continuing education supporting documentation includes: 

 

(1) verification certificates of attendance or completion; 

DSHS RESPONSE:  As previously stated, the program agrees that the rationale underlying this recommendation should be addressed.  However, DSHS staff believe that a certificate of attendance should not be excluded as a means to prove completion of continuing education.  

In discussing the rationale for this recommendation, staff learned that the stakeholder concern is that some license holders attend, for example, a six-hour continuing education course in a certain technique, then hold themselves out the public as “certified” in that technique.  Staff disagree that the recommended change will address this problem.  Because staff agree that this may be a concern, a new rule on this topic will be included in the General Ethical Requirements section (§140.303(s).)
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder concern will be addressed in the proposed rules as a new rule at §140.303(s).  (See above for proposed text of new rule.)
(2) transcripts of academic work or approved course work; or 
DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

  

(3) any other documentation acceptable to the department. 

(c) Licensees who receive an audit form with the renewal notice or at any other time shall submit all appropriate documentation to substantiate compliance with the department's continuing education requirements. 

(d) Licensees are responsible for maintaining continuing education records for a period of three years.
§140.330. Massage School General Provisions and Inspections.  (No changes recommended by stakeholder group.)
§140.331. Massage School Application Procedures and Documentation.  (No changes recommended by stakeholder group.)
§140.332. Massage School Administrative Personnel.  (No changes recommended by stakeholder group.)
§140.333. Massage School Instructors.

(a) A licensed massage therapy instructor shall instruct the 125 hours of Swedish massage therapy, any other instruction in massage techniques or manipulation of soft tissue, and the internship portion of the required course of instruction. 

(b)To qualify for licensure as a massage therapy instructor, a person shall: 

  

(1) be a licensed massage therapist; 

  

(2) have a high school diploma, a general equivalence diploma or a transcript from an accredited college or university showing successful completion of at least 12 semester hours; 

  

(3) submit a statement of assurance that the licensee has been engaged in the practice of massage therapy for at least one-year and has conducted at least 500 250 hours of hands-on experience (does not include internship hours). Hours accumulated while holding a provisional license can be applied to the requirements of this paragraph; and 

DSHS RESPONSE:  The program agrees that this change should be made.  The stakeholder rationale for this recommendation has not been communicated.  However, DSHS staff believe that the change is appropriate given the increase in massage therapist training hours in House Bill 2644.  This change would apply to new instructor applicants only.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

(4) complete a 30-hour course on teaching adult learners. Courses attended may include an instructional certification program, a college level course in teaching adult learners, a continuing education course in teaching adult learners, or an advanced program approved by the department in teaching the course of instruction. 

(c) Persons qualified to instruct courses other than massage therapy technique or manipulation of soft tissue courses are not required to hold a massage therapy instructor license. These persons must hold: 

  

(1) a baccalaureate or higher degree from an accredited college or university that includes: 

    


(A) satisfactory completion of nine semester hours or 12 quarter hours in subjects related to the subject area to be taught; or 

    


(B) have a minimum of one year of practical experience within the last ten years in the subject area to be taught; 

  

(2) an associate degree from an accredited college, university, or recognized post-secondary institution and must have: 

    


(A) a minimum of one year of practical experience within the last ten years in the subject area to be taught and the associate degree must include satisfactory completion of nine semester hours or 12 quarter credit hours in subjects related to the subject area to be taught; or 

    


(B) a minimum of two years of practical experience within the last 10 years in the subject area to be taught; or 

 

(3) a high school diploma, general equivalency degree (GED), or proof of satisfactory completion of relevant subject(s) from a recognized post-secondary institution and practical experience of a minimum of two years within the last ten years in the subject area to be taught. 


(d) Instructors teaching CPR must be certified as CPR instructors by the American Heart Association, the American Red Cross, or the National Safety Council. 


(e) Instructors teaching First Aid must be certified as First Aid instructors by the American Red Cross, the American Heart Association, Medic First Aid, or the National Safety Council.

DSHS RESPONSE:  The program agrees in part that this change should be made.  The program will list the national non-profit providers specifically in the rule, and will also reference acceptance of private providers whose coursework is based on nationally accepted guidelines.  Since there are a potentially unlimited number of private providers, the program wants to avoid processing additional requests for the inclusion of additional provider names in the rule.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated, in part, into the proposed rules to read:  “Instructors teaching First Aid must be certified as First Aid instructors by the American Red Cross, the American Heart Association, the National Safety Council, or another provider with curriculum that is in compliance with nationally accepted guidelines established by the American Red Cross, the American Heart Association, or the National Safety Council.”
(f) Each instructor employed by a licensed massage school shall be evaluated by the school annually. A report of the evaluation shall be available for review by the department.

(g) Licensed massage schools shall ensure continuity of instruction through the reasonable retention of qualified instructors.

§140.334. Massage School Financial Stability.  (No changes recommended by stakeholder group.)
§140.335. Change of Massage School Ownership.  (No changes recommended by stakeholder group.)
§140.336. Massage School License Renewal.  (No changes recommended by stakeholder group.)
§140.337. Massage School Locations.

(a) A license shall be issued for each approved instructional location(s). Instruction shall not be provided at an additional location until the department has issued a license for the additional location. 

(b) A massage school shall obtain approval for any additional location(s) where the massage therapy educational program will be offered. All policies and curriculum of the original location apply to an additional location(s). 

(c) A request for licensure of an additional location shall include the appropriate fee and the following documents: 

  

(1) fire inspection report, if required by the city or county; 

  

(2) certificate of occupancy stating that the use of the facility is for massage therapy or education; 

  
DSHS RESPONSE:  The program disagrees that this change should be made.  Certificates of occupancy are issued by local jurisdictions, which have authority to create rules related to their issuance.  This would pose an unnecessary administrative barrier to licensure, as some issuers may refuse to modify or update the certificate to meet this requirement.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(3) lease agreement; and 


(4) detailed floor plan; and
(5) inventory.

(d)  The department may approve a massage therapy educational program to begin operation at an additional location prior to inspection if an inspection of the location has been conducted by the department within the preceding 90 days or if the instruction will be conducted at a public facility, such as a hotel, hospital, university, college, etc.
DSHS RESPONSE:  The program disagrees that this change should be made.  DSHS inspection resources are currently limited, and staff see no reason to require inspections of public facilities or facilities which have been recently inspected.  Inspection resources are more appropriately directed toward schools and locations that may pose a higher risk for non-compliance.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(e) A request for a change of instructional location of a massage therapy educational program must be filed and approved by the department before the new location is used. Upon approval of a change of instructional location, no course work may be provided at the previous location. 

(f) Any refunds due under the cancellation and refund policy must be made before the department will approve an additional location or a change of location.

(g) The department may issue an emergency approval for a change of instructional location or additional location on the basis of documented circumstances beyond the massage therapy educational program's control (e.g. fire, flood, breach of lease, etc.). 

(1) All required documents must be submitted before the emergency approval will be considered. 


(2) All required fees for the change of location or approval of additional location must be submitted to the department within 10 days of issuance of the emergency approval unless the new location is only used once.

§140.338. Massage School Curriculum Outline and Internship.
(a) Each massage therapy educational program shall follow the curriculum outline prescribed by the department for the minimum 500 hour supervised course of instruction. 


(b) A student must successfully complete the first 250 hours of the supervised course of instruction, including the successful completion of at least 100 hours of massage therapy techniques and theory, before the student is eligible to enter the internship program. 

(c) A classroom hour shall include at least 50 clock minutes of actual classroom time and may include a maximum of 10 minutes of break time. Break time for hours which are taught consecutively in one sitting (i.e., in one evening) may be aggregated into a single break time during those consecutive hours, not to exceed 3 hour blocks of instruction, but not at the end of those hours. The 10 minutes of break time may not be accumulated and used in lieu of lunch or dinner breaks. 

(d) An instructor must be physically present with the student(s) during the classroom hours taught by that instructor, including make-up work. 

(e) An internship program must provide a student with a minimum of 40 hours of hands-on massage therapy experience at the location of the student's enrollment. A student enrolled at an additional location shall not be required to travel to another location to complete the internship. 

(f) During the hands-on experience, a massage therapy instructor must be available on the premises of the educational program and be immediately available to the student(s). 

(g) A massage therapy educational program shall not require a student to advertise for clients or to obtain clients as part of the internship program. At the student's option and with the educational program's permission, a student may obtain clients for the student's hands-on massage therapy experience. 

(h) A massage therapy educational program must provide all of the minimum 500 hours of the supervised course of instruction at the site where the student enrolled, unless otherwise agreed to by both the student and the massage therapy educational program. 

(i) A massage therapy educational program shall schedule classes and internship clients so that the students will be able to complete the program during the length of time stipulated in the preenrollment information. No evening class may be scheduled to extend beyond a reasonable time. 

DSHS RESPONSE:  The program agrees that this change should be made.  

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

(j) The maximum number of hours a student may accumulate in an internship before the student is required to be licensed may not exceed a number that is equal to one-third of the entire length of the massage therapy educational program.

(k) The educational program is state-approved if it includes at least the minimum 500 hour course of instruction required for licensure, it does not exceed internship hours in accordance with §140.338(j) of this title, and it complies with §140.339 of this title related to advanced coursework.

(l) prior to enrollment, the massage therapy school must;


(A) provide the student with a department form designed to inform the student that the massage therapy educational program exceeds the minimum number of hours required by law for licensure;

(B) obtains the student's signature on the form prior to enrollment; 

(C) provide a copy of the signed form to the student; and 

(D) maintain a copy of the signed form in the student's file. 

(G) Failure to comply with this subsection shall constitute grounds for the department to take disciplinary action against a massage school, including imposition of an administrative penalty and/or denial of approval for the massage school to continue offering a massage therapy educational program that exceeds the 500 hour minimum required for licensure.

(j) The department does not approve more than 100 internship hours. Individuals who have completed the required minimum 500-hour supervised course of instruction, including the 50-hour internship, are eligible for examination and licensure. For the purposes of Texas Occupations Code §455.053(7), 50 hours is the maximum number of hours a student can accumulate in an internship before the student is required to be licensed unless the student is enrolled in a massage therapy educational program with an internship of up to 100 hours which has been approved by the department in accordance with subsection (m) of this section. No student may complete more than 100 internship hours.

(k) A massage school shall not allow an unlicensed student to receive any form of compensation for massage therapy or other massage therapy services. Compensation includes discounted or reduced student fees for tuition, books, supplies, or other educational expenses. 

(l) A massage school may not allow, authorize or contract with an unlicensed student enrolled in any course or portion of a course offered by the school to provide massage therapy or other massage therapy services to the public in excess of the internship approved by the department.

(m) A massage school may request approval to offer a course of instruction designed as a massage therapy educational program which exceeds the 500 hour minimum required for licensure and is otherwise conducted in accordance with all rules pertaining to a massage therapy educational program. A massage school may not offer a massage therapy educational program which exceeds the 500 hour minimum required for licensure without receiving approval in writing from the department.  Such approval shall only be granted by the department if:

(1) the massage therapy educational program or massage school is accredited by an accrediting body approved by the US Department of Education; or

(2) the massage therapy educational program is approved by the department and meets the following requirements:


(A) the massage therapy school also offers the 500 hour minimum course of instruction required for licensure concurrently and the student is allowed to choose whether or not to enroll in a program that exceeds the minimum number of hours required for licensure;


(B) the massage therapy educational program shall follow the curriculum outline prescribed by the department for the minimum 500 hour supervised course of instruction;

(C) all classroom hours in excess of 450 hours are structured to achieve specific educational goals approved by the department  which are directly related to one or more of the competencies included in the curriculum approved by the department;


(D) all internship hours in excess of 50 hours are structured to achieve specific educational goals approved by the department  which are directly related to the clinical application of theory pertaining to the practice of massage therapy and the manipulation of soft tissue;


(E) the total number of classroom hours does not exceed 900 hours;


(F) the total number of internship hours does not exceed 100 hours;


(F) the massage therapy school:

(i) provides the student with a department form designed to inform the student that the massage therapy educational program exceeds the minimum number of hours required by law for licensure;

(ii) obtains the student's signature on the form prior to enrollment; 

(iii) provides a copy of the signed form to the student; and 

(iv) maintains a copy of the signed form in the student's file. 

(G) Failure to comply with this subsection shall constitute grounds for the department to take disciplinary action against a massage school, including imposition of an administrative penalty and/or denial of approval for the massage school to continue offering a massage therapy educational program that exceeds the 500 hour minimum required for licensure.

DSHS RESPONSE:  The recommendations for 25 TAC §140.338 (j) – (m) are addressed in their entirety.  The program disagrees that this change should be made.  In response to requests from some stakeholders, the program will modify the maximum number of allowable internship hours to 120.  

The program will not delete the rule prohibiting compensation for unlicensed students providing massage therapy and defining compensation to include discounted or reduced student fees, tuition, books, or supplies.  Please see Section I for further information on the DSHS position regarding the length of internships and tuition waiver programs.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules; however, the maximum number of allowable internship hours will be increased to 120.
§140.339. Advanced Course Work.

(a) Advanced course work offered by a massage school which is beyond and not a part of the minimum 500 hour course of instruction must be: 

DSHS RESPONSE:  The program disagrees that this change should be made.  This section (§140.339) addresses advanced course work, not course work that is part of a massage therapy educational program leading to licensure, which is addressed in other sections.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

  

(1) directly related to the theory or clinical application of theory pertaining to the practice of massage therapy and the manipulation of soft tissue, business practices, professional ethics, massage therapy laws and rules, universal precautions, anatomy, physiology, kinesiology, pathology, hydrotherapy, and health and hygiene; and 

  

(2) designed to increase and enhance professional knowledge, skills, or competence in the practice of massage therapy or other massage therapy services. 

(b) A massage school shall not offer advanced course work which authorizes the practice of diagnosis, the treatment of illness or disease, or any service or procedure for which a license to practice medicine, chiropractic, physical therapy or podiatry is required by law. 

(c) Massage schools shall maintain academic transcripts of advanced course work permanently and shall retain all other student records for at least three years from the last date attended for students of advanced course work. Financial records will be retained as required by federal retention requirements, if applicable.
(d)  A massage school may not represent that advanced course work is approved by the department.
DSHS RESPONSE:  The program disagrees that this change should be made.  Advanced coursework must comply with this section, but is not specifically approved by DSHS.  DSHS does approve a massage therapy educational program leading to licensure, which is addressed in other sections.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

(e)  Unlicensed students enrolled in advanced coursework may not provide massage therapy or other massage services to the public.
DSHS RESPONSE:  The program disagrees that this change should be made.  As discussed above, advanced coursework is not part of a massage therapy educational program leading to licensure, which is addressed in other sections.  Allowing an unlicensed student in advanced coursework to provide massage therapy services to the public would be a violation of the law that requires massage therapist licensure (Occupations Code §455.151(a).)
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will not be incorporated into the proposed rules. 

§140.340. Massage School Admission Requirements.  (No changes recommended by stakeholder group.)
§140.341. Massage School Enrollment Procedures.

(a) Prior to enrollment, each massage therapy educational program shall provide each prospective student copies of the following: 

  

(1) a program outline; 

  

(2) the admission requirements; 

  

(3) a schedule of tuition, fees, and other charges; 

  

(4) a cancellation and refund policy; 

  

(5) the length of time for completion of program,  including a target end date for internship hours; 

DSHS RESPONSE:  The program agrees that part of this change should be made.  However, DSHS staff believe that a massage school must structure the educational experience in a manner that enables the student to be informed, in advance, of the length of time for completion of the program.  

Staff propose that the phrase “including internship hours” should be added at the end of the rule.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated, in part, into the proposed rule, to read “the length of time for completion of the program, including internship hours”.
  

(6) a class schedule including estimated break and meal times; 

  

(7) the attendance and progress policies, including requirements and fees for make-up hours; 

  

(8) grievance policies; 

  

(9) the pupil-teacher ratio; 

  

(10) the conduct policy; 

  

(11) the written and verbal explanations of the difference between a loan and a grant, if the school participates in a loan or grant program; 

  

(12) a copy of the enrollment agreement; 

  

(13) a notice that clearly states the number of course hours which must be successfully completed before a student can be licensed as a massage therapist under this chapter; 

  

(14) a list of instructors, their qualifications, and the subject area taught by each; 

  
(15) information indicating how a prospective student may obtain copies of the Massage Therapy Act, Texas Occupations Code, Chapter 455 and this chapter; and 

  
(16) a statement that the Act sets out that a person is ineligible for licensure: 

    

(A) if the person has been convicted of, entered a plea of nolo contendere or guilty to, or received deferred adjudication to crimes or offenses involving prostitution or another sexual offense; 

    

(B) until the fifth anniversary of the date of a conviction for a misdemeanor involving moral turpitude or a felony; or 

    

(C) until the fifth anniversary of the date of a conviction of a violation of the Act. 

(b) Each prospective student shall be given a reasonable time to review the material in subsection (a) of this section and offered the opportunity to tour the instructional facility and inspect equipment prior to signing an enrollment agreement. The prospective student may decline the tour. 

(c) Each massage therapy educational program shall use an acknowledgment form approved by the department to verify the prospective student's receipt of the information required in subsection (a) of this section. A signed copy of the form shall be given to the prospective student and the original shall be maintained in the student's file. The form shall include the following or similar statements. 

  

(1) "I have been furnished information disclosing my previous education, training, and work experiences. I understand this will be evaluated and may result in the program length being shortened and the cost reduced." 

 

 (2) "I further realize that complaints may be made to the massage therapy educational program and the Department of State Health Services, Massage Therapy Licensing Program, 1100 West 49th Street, Austin, Texas 78756-3183, (512) 834-6616." 

  

(3) "I have been offered the opportunity to read the Massage Therapy Act and the rules of the department included in 25 Texas Administrative Code, Chapter 140." 



(4) “I have been made aware that the state of Texas requires only the minimum 500 hour course of instruction for licensure as a massage therapist, and anything beyond that is strictly voluntary”.

DSHS RESPONSE:  The program agrees that this change should be made.  However, the inclusion of this statement on the acknowledgement form will not preclude the form with similar information required under 25 TAC §140.338(m)(2)(F).
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

(d) Each massage therapy educational program shall develop an enrollment agreement which shall be used to enroll each student. The agreement shall include but is not limited to: 

  

(1) the full and correct name and location of the massage school, massage therapy educational program, and the massage school director(s) and owner(s); 

  

(2) the program title, tuition, fees, reasonable estimated cost of books and supplies, any other expenses, total cost of the program, items subject to cost change, method of payment and payment schedule, disclosure statement (if interest is charged on more than three payments), student's right to cancel; 

  

(3) the number of classroom and clinic hours included in the program;

DSHS RESPONSE:  The program agrees that part of this change should be made.  The term “clinic” should be modified to be “internship” to remain consistent with other rules.

The inclusion of this statement on the acknowledgement form will not preclude the form with similar information required under 25 TAC §140.338(m)(2)(F).
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules, with the term “internship” instead of the term “clinic”. 

(4) the date the program is to begin, the course length and course schedule; 

 

(5) the name and address of the student; and 

  

(6) a statement that the student has received a copy of the information in subsection (a) of this section. 

(e) Each student shall be given a copy of his or her executed enrollment agreement and a copy shall be kept in the student's file maintained by the school along with a copy of the acknowledgment form required by subsection (c) of this section.

§140.342. Massage School Tuition and Fees.

(a) A massage therapy educational program shall develop and implement a written policy relating to method(s) of payment available to enrolling students. If student financing is available through any form of arrangement or agreement between the educational program and a lending institution, the complete terms of the arrangement or agreement must be disclosed in the policy. In addition, if any form of financing is available at or through the educational program, all charges, the true annual percentage rate and the name(s) and address(es) of the lending institution(s) shall be disclosed in the policy. 

(b) A student shall not be held liable for any tuition, fees, or other charges not disclosed in the policy at the time of enrollment. 

(c) Scholarships may be offered, provided the terms of the scholarships are published and disclosed in the policy. 

(d) Any funds received from, or on behalf of, a student shall be recorded in a format that is current and readily accessible to department representatives. Receipts shall be issued to the student. The funding source and the reason for the charges shall be clearly identified on both the school's record and the receipt.


(e) A massage school may not allow a student to engage in the unlicensed practice of massage in order to pay for tuition, fees, or other charges associated with the student’s massage therapy education.
DSHS RESPONSE:  The program disagrees that this change should be made.  As discussed above, the program will not delete the rule prohibiting compensation for unlicensed students providing massage therapy and defining compensation to include discounted or reduced student fees, tuition, books, or supplies.  Please see Section I for further information on the DSHS position regarding length of internships and tuition waivers.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rules. 

§140.343. Massage School Conduct Policy.  (No changes recommended by stakeholder group.)
§140.344. Massage School Cancellation and Refund Policy.  (No changes recommended by stakeholder group.)
§140.345. Massage School Minimum Progress Standards.  (No changes recommended by stakeholder group.)
§140.346. Massage School Attendance Standards.  (No changes recommended by stakeholder group.)
§140.347. Massage School Equipment and Facility Requirements.  (No changes recommended by stakeholder group.)
§140.348. Massage School Transcripts and Records.

(a) Massage schools shall make available for inspection by the department, all records relating to the massage therapy educational program and necessary data required for approval and to show compliance with the Act and this chapter. A copy of the accreditation authorization and the letter of eligibility from the United States Department of Education shall be available for review, if applicable. 

(b) Each massage therapy educational program shall maintain student transcripts of academic records permanently. Original or certified copies of transcripts (official transcripts) shall be available to students and any person authorized by the student at a reasonable charge if the student has fulfilled the financial obligation to the school. Transcripts must be made available to students who have satisfied the terms of the enrollment agreement within 30 calendar days of the date the terms are satisfied. The transcript of a student shall include the following: 

DSHS RESPONSE:  The program agrees in part that this change should be made.  DSHS staff believe that a student who satisfies the terms of an enrollment agreement should have prompt access to the transcript, so the student may immediately pursue state licensure.  This is consistent with some stakeholder concerns regarding the timely processing of examination applications.
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rule, which will be revised to read “10 calendar days” instead of 30 calendar days. 

  

(1) name and license number of massage therapy educational program; 

  

(2) the name of the student; 

  

(3) student's social security number; 

  

(4) student's date of birth; 

  

(5) inclusive dates of attendance; 

  

(6) list of subjects and number of course hours taken by the student at the massage therapy educational program; 

  

(7) dates of courses; 

  

(8) address of student; 

  

(9) signature of authorized representative of the massage therapy educational program; and 

  

(10) pass/fail score. 

(c) Each massage therapy educational program shall retain the following student records for at least three years: 

  

(1) enrollment agreements and contracts; 

  

(2) written record and evaluation of previous education and training on a form provided by the department; 

  

(3) official transcript(s) from all previous post-secondary schools attended by the student; and 

  

(4) a master student registration list of any person who signs an enrollment agreement, makes a down payment to attend the class, or attends a class. The list must contain: 

    


(A) the date of the entry; 

    


(B) the name of student; 

    


(C) the address of the student including city, state, and zip code; 

    


(D) the telephone number of the student with area code; 

    


(E) the social security number of the student; 

    


(F) the date of birth of the student; and 

    


(G) the name and dates of supervised education course work. 

(d) Financial records must be retained as required by federal retention requirements, if applicable.

§140.349. Student Grievances.  (No changes recommended by stakeholder group.)
§140.350. Massage School Fire Safety.  (No changes recommended by stakeholder group.)
§140.351. Massage School Sanitation.  (No changes recommended by stakeholder group.)
§140.360. Massage Establishment Application Procedures and Licensure. 

(a) Unless otherwise exempt under the Act a place of business that advertises or offers massage therapy or other massage services must be licensed by the department as provided by this section. 

(b) A sexually oriented business may not obtain a license from the department or operate as a massage establishment. 

(c) An applicant must file an application and license fee with the department. The application shall contain: 

  

(1) the name and address of the massage establishment; 

  

(2) if a corporation: 

    


(A) the name and address of any person who directly or indirectly owns or controls the outstanding shares of stock in the massage establishment; 

    


(B) the name, address and birth dates of the directors; and 

    


(C) a statement that its franchise taxes are current, that the corporation is exempt from payment of the franchise tax, or that it is an out-of-state corporation that is not subject to the franchise tax; 

  

(3) the name, address and birth dates of the sole proprietor or partners; 

  

(4) if any other type of organization, the name, address and birth dates of the owners; 

  

(5) the name, address and birth dates of those persons in a managerial position; 



(6) a current list of all establishment employees and/or contractors which includes:




(A) full name;




(B) address;




(C) job title; 




(D) license number and expiration date (if licensed as a massage therapist); 



(E) birth date;




(F) social security number; and




(G) start date of employment/contract.

  

(7) the number of the valid sales tax permit issued to the massage establishment, if a sales tax permit is required for the establishment; 

  

(8) a detailed floor plan of the proposed massage establishment that includes entrance and exits, length and width of establishment (in feet), total square feet, and location of restrooms; 

  

(9) the inspection report of the local fire marshal, if required by local authorities or a letter from the county attorney or city official stating that fire inspections are not required in that jurisdiction; 

  

(10) evidence of separation from the establishment of rooms used wholly or in part for residential or sleeping purposes by a solid wall or by a wall with a solid door which shall remain locked during business hours; and 

  

(11) a statement of all misdemeanor and felony offenses for which the owners or operators have been convicted, entered a plea of nolo contendere or guilty, or received deferred adjudication.



(12) pass the jurisprudence exam. Licensed massage therapists operating as solo practitioners are exempt from this requirement.
DSHS RESPONSE:  The program agrees that this change should be made.  DSHS staff recommend wording changes and the inclusion of an effective date.  The last sentence of the recommendation is unnecessary as the law provides that a massage therapist practicing as a solo practitioner is exempt from the requirement to hold a massage establishment license.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated into the proposed rule, which will be revised to read “effective June 1, 2009, proof of passing the jurisprudence examination”. 

§140.361. General Requirements for Massage Establishments.

(a) A massage establishment shall employ or contract with only licensed massage therapists to perform massage therapy or other massage services. Documentation of the employment or contract relationship and verification that the licensed massage therapist is a United States citizen or a legal permanent resident with a valid work permit shall be maintained by the massage establishment and made available during an inspection or investigation. Required documentation shall include:
  (1) A copy of the current massage therapist license for each person providing massage therapy or other massage services;

  (2) if an employee, a completed I-9 form for each employee providing massage therapy or other massage services; and

  (3) if an employee, a completed W-4 form for each employee providing massage therapy or other massage services; or

  (4) if under an independent contractor or contract labor agreement, a copy of the contract signed by both the owner or operator and the licensed massage therapist, and

  (5) if under an independent contractor or contract labor agreement, a completed W-9 form signed by the licensed massage therapist.
DSHS RESPONSE:  The program agrees in part that this change should be made.  An establishment should be required to maintain and provide upon request documentation relating to the eligibility of its employees and contractors to work in the US.  DSHS does not agree that specific forms required by the Internal Revenue Service should be addressed in these rules, as federal law controls in this area.  Additionally, the recommended rules need structural revision for ease of use.

CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The stakeholder recommendation will be incorporated in part into the proposed rule packet and the recommendation will undergo structural revision for consistency with other rules and for ease of use.
(b) No massage establishment shall be operated until the department has approved and licensed the establishment. 

(c) A massage establishment must maintain separation from rooms used wholly or in part for residential or sleeping purposes by a solid wall or by a wall with a solid door which shall remain locked during business hours. 

(d) A massage establishment must display the license along with a current year validation card in a prominent location in the establishment where it is available for inspection by the public. 

(e) A license issued by the department is the property of the department and must be surrendered on demand by the department. 

(f) A massage establishment is subject to inspection to verify compliance with the Act and this title by authorized personnel of the department at any reasonable time. 

(g) All massage establishments shall notify the department in writing of any legal action (civil or criminal) which may concern the operation of the massage establishment and be filed against the massage establishment, its owner, operators, officers, directors, or any employee within 10 working days after the massage establishment, its owner, operators, officers, directors, or any employee has commenced the legal action or been served with legal process. The massage establishment shall submit a file-marked copy of the petition or complaint that has been filed with the court with the written notice. 

(h) A massage establishment may not: 

  

(1) employ or contract with an individual who is not a United States citizen or a legal permanent resident with a valid work permit; 

  

(2) employ a minor unless the minor's parent or legal guardian authorizes in writing the minor's employment by the establishment; 

  

(3) allow a nude or partially nude employee to provide massage therapy or other massage services to a customer; 

  

(4) allow any individual, including a client, student, license holder, or employee, to engage in sexual contact in the massage establishment; or 

  

(5) allow any individual, including a student, license holder, or employee, to practice massage therapy in the nude or in clothing designed to arouse or gratify the sexual desire of any individual;



(6) allow an unlicensed student to provide massage therapy or other massage services to the public beyond the department-approved internship. 

(i) A massage establishment shall: 

  

(1) properly maintain and secure for each client the initial consultation documents, all session notes, and related billing records;


(2) maintain a current list of all establishment employees and/or contractors at all times which includes:




(A) full name;




(B) address;




(C) job title; 



(D) license number and expiration date (if licensed as a massage therapist); and



(E) start date of employment/contract.

  

(3) make available to the department on request, including during an announced or unannounced site inspection,  the information kept as provided by paragraph (1) of this subsection and the current and all previous lists for the previous two years as provided by paragraph (2) of this subsection. 

(j) For purposes of this section: 

  

(1) "Nude" means a person who is: 

    


(A) entirely unclothed; or 

    


(B) clothed in a manner that leaves uncovered or visible through less than fully opaque clothing any portion of the breasts below the top of the areola of the breasts or any portion of the genitals or buttocks. 

  

(2) "Sexual contact" includes: 

    


(A) any touching of any part of the genitalia or anus; 

    


(B) any touching of the breasts of a female without the written consent of the female; 

DSHS RESPONSE:  For consistency with the modification made previously to rule 25 TAC §140.305(a)(2), this rule is also modified.  
CHANGE TO JULY 2008 RULES PACKET BASED ON THIS STAKEHOLDER RECOMMENDATION:  The rule will be modified to read “any touching of the breasts of a female client, unless the touching is breast massage that is specifically authorized by the client through the signed consultation document referenced in §140.304(a)(3) of this title.”
    


(C) any offer or agreement to engage in any activity described in subparagraph (A) or (B) of this paragraph; 

    


(D) kissing; 

    


(E) deviate sexual intercourse, sexual contact, sexual intercourse, indecent exposure, sexual assault, prostitution, and promotions of prostitution as described in Penal Code, Chapters 21, 22, and 43, or any offer or agreement to engage in such activities; 

    


(F) any behavior, gesture, or expression that may reasonably be interpreted as inappropriately seductive or sexual; or 

    


(G) inappropriate sexual comments about or to a client, including sexual comments about a person's body.

§140.362. Sanitation Requirements for Massage Establishments.  (No changes recommended by stakeholder group.)
§140.363. Massage Establishment Renewal.  (No changes recommended by stakeholder group.)
§140.364. Massage Establishment Exemptions.  (No changes recommended by stakeholder group.)
§140.365. Massage Establishment Change of Ownership or Change of Location.  (No changes recommended by stakeholder group.)
§140.370. Filing Complaints.  (No changes recommended by stakeholder group.)
§140.371. Investigation of Complaints.  (No changes recommended by stakeholder group.)
§140.372. Grounds for Denial of License or Disciplinary Action.  (No changes recommended by stakeholder group.)
§140.373. Formal Hearings.  (No changes recommended by stakeholder group.)
§140.374. Suspension of License for Failure to Pay Child Support.  (No changes recommended by stakeholder group.)
§140.375. Informal Disposition.  (No changes recommended by stakeholder group.)
§140.376. Licensing of Persons with Criminal Background.  (No changes recommended by stakeholder group.)
SECTION III
Recommendations on proposed rules from other stakeholders and DSHS responses to those recommendations.
1.
One commenter recommended that the massage therapy rules specifically allow students to provide massage therapy services at school-sponsored community-based events at which no compensation is directly or indirectly given to the school or student(s).  The commenter also stated that rules should allow a school to require uncompensated, out-of-class massages on the student’s family and friends, based on the massage school’s curriculum.
DSHS Response:  The rules do not prohibit a student from providing uncompensated, out-of-class practice massages on the student’s family and friends.  The experiential portion of massage therapy education is the internship.  Externships are not referenced by statute as part of a massage therapy educational program, and DSHS has no plans at this time to create rules providing for externships.
2.
One commenter recommended that massage therapy schools be allowed to use student endorsements or commendations in the school’s advertising.  The commenter noted that Texas Workforce Commission allows the use of student endorsements.
DSHS Response:
DSHS agrees that this proposal should be implemented and has proposed a new rule on this topic at 25 TAC §140.306(k) to read “A massage therapy school shall not use endorsements, commendations, or recommendations by students in favor of a massage therapy educational program except with the consent of the student and without any offer of financial or other material compensation. Endorsements shall bear the legal or professional name of the student. An endorsement of a school by a student in compliance with this subsection is not a testimonial as referenced in §140.306(b)(4) of this title.”
3.
One commenter stated that, if the length of internships is increased, the risk of physical injury to students also increases.  

DSHS Response:
No specific rule recommendation was provided relating to this concern.  DSHS staff believe this issue may require study in the future, depending upon whether schools experience increased injuries and whether student complaints are received that allege physical injury during internships.
SECTION IV
DSHS modifications to the proposed rules.

In addition to the changes to the proposed rules discussed previously in this document, DSHS staff recommend additional modifications to the proposed rules, as described below.
1.
Definition of Compensation – the proposed definition of compensation was previously located within the section relating to Massage School Curriculum and Internship.  The definition is moved to the Definitions section at 140.300 and has been modified to clarify the definition’s intent:

“Compensation -any and all forms of payment as remuneration for the provision of massage therapy or other massage therapy services, including but not limited to, fees, tips, memberships, goods, services, barter, or any other exchange or any value made to or on behalf of a licensee, an unlicensed person, or an unlicensed business. Compensation includes discounted, reduced, or waived student fees for tuition, books, supplies, or other educational expenses.”

2.
Definition of “Massage Therapist” – this definition appears in Occupations Code, Chapter 455, but was not previously proposed in the rules.  The rules do, however, reference the statutory definition of “massage therapy.”  Referencing the definition of massage therapist will contribute to ease of use, as a person will not have to refer to the law to read that definition.
"Massage therapist - a person who practices or administers massage therapy or other massage services to a client for compensation.  The term includes a licensed massage therapist, therapeutic massage practitioner, massage technician, masseur, masseuse, myotherapist, body massager, body rubber, or any derivation of those titles.”

3.
Certain rules within the Massage School Curriculum Outline and Internship section (25 TAC 140.338(j)-(m)) were modified to clarify the intent of the rules and ensure effective regulation of the requirements:
(j) Approved internship programs may not exceed 120 hours.  Individuals who have completed the required minimum 500-hour supervised course of instruction, including the 50-hour internship, are eligible for examination and licensure. For the purposes of Texas Occupations Code §455.053(7), 50 hours is the maximum number of hours a student can accumulate in an internship before the student is required to be licensed unless the student is enrolled in a massage therapy educational program with an internship of up to 120 100 hours which has been approved by the department in accordance with subsection (m) of this section.  No student may complete more than one internship program.
(k) A massage school shall not allow an unlicensed student to receive any form of compensation for massage therapy or other massage therapy services. 

(l) A massage school shall not allow, authorize, or contract with an unlicensed student enrolled in any course or portion of a course offered by the school to provide massage therapy or other massage therapy services to the public for compensation in excess of the internship approved by the department.

(m) A massage school shall may request and receive approval to offer a course of instruction designed as a massage therapy educational program which exceeds the 500 hour minimum required for licensure and is otherwise conducted in accordance with all rules pertaining to a massage therapy educational program. A massage school shall may not offer a massage therapy educational program which exceeds the 500 hour minimum required for licensure without receiving approval in writing from the department.  Such approval shall only be granted by the department if:

(1) the massage therapy educational program or massage school is accredited by an accrediting body approved by the US Department of Education; or

(2) the massage therapy educational program is approved by the department and meets the following requirements:


(A) the massage therapy school also offers the 500 hour minimum course of instruction required for licensure concurrently and the student is allowed to choose whether or not to enroll in a program that exceeds the minimum number of hours required for licensure;


(B) the massage therapy educational program shall follow the curriculum outline prescribed by the department for the minimum 500 hour supervised course of instruction;

(C) all classroom hours in excess of 450 hours are structured to achieve specific educational goals approved by the department  which are directly related to one or more of the competencies included in the curriculum approved by the department;

(D) all internship hours in excess of 50 hours are structured to achieve specific educational goals approved by the department  which are directly related to the clinical application of theory pertaining to the practice of massage therapy and the manipulation of soft tissue;


(E) the total number of classroom hours does not exceed 880 900 hours;


(F) the total number of internship hours does not exceed 120 100 hours;


(G) the massage therapy school:

(i) provides the student with a department form designed to inform the student that the massage therapy educational program exceeds the minimum number of hours required by law for licensure;

(ii) obtains the student's signature on the form prior to enrollment; 

(iii) provides a copy of the signed form to the student; and 

(iv) maintains a copy of the signed form in the student's file. 

(H) Failure to comply with this subchapter shall constitute grounds for the department to deny or withdraw approval of programs or to take disciplinary action against a massage school.

�  Occupations Code § 505.354.  (a)  The board, at least once each calendar year, shall prepare and administer an examination to assess an applicant's qualifications for a license under this chapter.


�  Occupations Code §401.305(b).  The board shall: (1)  administer an examination at least twice each year;  (2)  determine standards for acceptable performance on the examination; and  (3) maintain a record of all examination scores for at least two years after the date of examination.


� See Past Publications link at � HYPERLINK "http://www.sunset.state.tx.us" ��www.sunset.state.tx.us� 


�  “Accrediting Agencies: A Comparison” is a useful overview of massage therapy school accreditation published by Associated Bodywork and Massage Professionals at � HYPERLINK "http://www.abmp.com/alliance/accreditation.html" ��www.abmp.com/alliance/accreditation.html�.





�   For the purposes of this standard, the ACCSCT accreditation guidelines state that “An externship is a component of a program that is offered in a bona fide occupational setting for which training and education are provided.  This standard applies to externships, internships, and other similar occupational activities for which educational credit is awarded.”
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