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David Wright, CMS Special Assistant to the Regional Administrator, along with representatives of the Texas Department of Health (TDH) Bureaus of Hospital Licensing and Emergency Management, will be participating in a panel discussion regarding “Hospital Transfers and Diversions” at the Governor’s EMS and Trauma Advisory Council (GETAC) Trauma Systems Committee meeting on Thursday,  August 23, 2001 from 4:30 p.m. to 7:00 p.m. at the TDH Moreton Bldg., Room M-739.

Regarding Hospital Transfers:  David Wright, CMS

Q:  What are the responsibilities of a Receiving Hospital?

A:  A hospital with specialized capability may not refuse a request for a transfer from another hospital if they have the capacity to accept.  Specialized capability is any capability necessary for screening or stabilizing patients with emergency medical conditions that the transferring hospital may lack.    The only two reasons a hospital may refuse a transfer request are lack of capability to handle the patient’s emergency medical condition or when the receiving hospital is at capacity.  We believe a hospital is at capacity if they are unable to accept new patients, either by transfer or walk-in.  Examples of EMTALA violations include: hospitals requiring the transferring hospital to contact other facilities which may be closer before agreeing to accept the transfer; hospitals delaying acceptance of a transfer until they had made a determination of the patient’s payer status; and hospitals being at “capacity” for transfers, while still being able to place patients who “walk-in” to their facility. While Texas State Law may require that a hospital transfer a patient to the nearest appropriate facility, the EMTALA statute contains no such provision.  Where state law and federal law conflict, federal law takes precedence.  Therefore, a hospital’s refusal to accept a transfer when they have both the capability and capacity to accept would be a violation of the EMTALA statute, regardless of possible compliance with state law.  Furthermore, delaying acceptance of the transfer to verify payer status or refusing to accept the transfer for payer reasons would be an EMTALA violation.  Finally, a hospital may not refuse a transfer based on capacity if they still have the ability to place emergent patients.  For example, if a hospital refuses a transfer due to capacity limitations, (such as insufficient staff or beds in the ICU) yet places a walk-in patient in that unit, the hospital could be in violation of EMTALA. A hospital is at capacity when it can no longer accommodate new patients after making a good faith effort to secure additional resources or space.  If a hospital is at capacity, it is at capacity both for walk-in and transfer patients.  A hospital may be on diversion, yet not at capacity under the requirements of EMTALA.  Therefore, a hospital’s diversionary status is not interpreted by this office to directly correspond to its ability to accept patient transfers.  

Q:  What should happen if inappropriate/incorrect information is provided by the Transferring Hospital to the Receiving Hospital?

A:  When a patient requires transfer to a hospital with specialized capability, the transferring hospital is required to secure acceptance by that receiving facility prior to effectuating the transfer.  The receiving facility is required to accept a request for transfer if they have the capability and capacity necessary to provide emergency medical screening or stabilizing treatment to the patient.  The ability of the receiving hospital to determine whether or not they have the capability necessary to appropriately treat the patient’s emergency medical condition rests with the assumption that the transferring hospital is providing the receiving facility with accurate information on the patient’s condition.  Some transferring hospitals may, on occasion, provide the receiving facility with incomplete or inaccurate information on the status of the patient to be transferred.  These inconsistencies range from downplaying or exaggerating the severity of the patient’s condition to the transmittal of factually false information about the patient’s injuries.  Since this exchange of information is fundamental both to effectuate a transfer under these requirements, as well as to ensure transfer to the most appropriate facility, we have a strict expectation that the information provided to the receiving facility will be the most complete and accurate assessment of the patient available at the time.  We recognize that it may be difficult to provide a complete assessment of the patient’s condition due to the limited capability of the transferring hospital.  However, we expect the transferring hospital to accurately describe the patient’s condition in order to elicit acceptance on the part of the receiving facility.  The failure of the transferring hospital to do this would be a violation of the appropriate transfer requirements.  Also, hospitals that receive a patient they believe was transferred inappropriately (including a patient transferred on the basis of incorrect or incomplete information) to their facility are required under the Reporting Requirement (42 CFR 489.20 (m)) to report such concerns to the Texas Department of Health or the Health Care Financing Administration’s Dallas Regional Office.

Q:  What if the on-call physician refuses to come in when called?

A:  We are aware of reports of on-call physicians refusing to come in when called, refusing to accept transfer requests, and specialists refusing to take call in the emergency department.  When a physician is on-call to the emergency department, he/she is required to appear in the Emergency Department when a request is made for that specialist to evaluate the patient.  The on-call physician is required to arrive within the response time determined and enforced by the hospital.  Furthermore, when on-call, the physician is acting as an agent of the hospital.  Therefore, if another hospital contacts the on-call physician directly to request a transfer under EMTALA, that physician is answering on behalf of his/her own hospital when accepting or rejecting the patient.  While state law requires physician-to-physician contact, the EMTALA statute only mandates hospital-to-hospital contact.  If this contact consists of one hospital on-call physician contacting another hospital’s on-call physician, then the EMTALA requirements are satisfied, and the hospital is liable for whatever decision is made by that on-call staff member.  Finally, we heard a great deal about the difficulty in securing specialists to serve on-call to emergency departments.  The Office of the Inspector General, in their report on EMTALA dated January 2001 (OEI-09-98-00220) recognizes that hospitals have difficulty staffing on-call panels for some specialties.  They conclude that it is a problem beyond the scope of their study, and one that requires federal, state and local cooperation to resolve.  We also recognize the unique difficulties faced by physicians who chose to work on-call, including high liability rates, the high number of uncompensated cases, and the limited number of specialists available to take call.  While we are unable to provide any definitive solution to this problem, we recognize that it is a growing problem both in Texas and other states in our Region.

Q:  Does the use of a hospital’s helipad by an EMS provider rendezvousing with a medical helicopter place the hospital itself  at risk for violating EMTALA guidelines?

A:  The use of a hospital’s helipad to effectuate a field transfer of a patient does not trigger that hospital’s EMTALA obligation.  We consider that hospital to be functioning as part of the local EMS service, and is therefore deemed to be in compliance.  If hospital staff come out and do something to the patient on the helipad (open an airway, start an IV), then technically the EMTALA obligation is triggered, but we only require that you document that intervention and either send it with the patient or transmit the information to the receiving hospital.  

Q:  Are there any conflicts between EMTALA rules and the Texas Trauma System guidelines for trauma facilities?

A:  Where there is a conflict between state law and federal law, the federal law takes precedence   As discussed above under responsibilities of receiving hospitals, Federal law requires only that the receiving facility have specialized capabilities not available at the transferring hospital.  Compliance with the Recipient Hospital Responsibility under EMTALA is based on the receiving facility’s capability and capacity, not trauma designation.  Therefore, while we recognize and support the use of trauma designations and systems, adherence to state trauma standards are not a waiver of a hospital’s federal EMTALA obligations. 

______________________________________________________________________

Regarding Diversion Guidelines for Trauma Facilities:  TDH Bureau of Emergency Management

Q: How does the Texas Department of Health actually define ‘diversion’?
A: It’s a procedure put into effect by a trauma facility to insure appropriate patient care when that facility is unable to provide the level of care demanded by a trauma patient’s injuries or when the facility has temporarily exhausted its resources.

Q: When and why is a trauma diversion acceptable for a designated trauma facility?
A: The standards regarding trauma diversion are the same for all levels of Texas trauma facilities. Trauma facilities must be available to care for all major and severe trauma patients 24 hours per day/seven days per week. Diversion of such patients to other facilities should be made rarely and only when resources are not available in the ED to stabilize and transfer these patients. Additionally, a standard audit filter for both Level III and Level IV facilities is: "Diverted major and severe trauma patients more than eight hours in any month." Both the trauma facility standard and standard audit filter referenced here went into effect as trauma rules on September 1, 2000; both are available on the Bureau’s website at www.tdh.state.tx.us/hcqs/ems/.

Q: How does a hospital decide when it can’t provide the level of care needed by a trauma patient?
A: Diversion of such patients should be made rarely and only when resources are not available in the emergency department (ED) to stabilize and transfer these patients.
Q: What role does a Regional Advisory Council (RAC) play when it comes to diversion?
A: RACs have to develop an EMS/trauma system plan, which is subject to approval by the Bureau. One of the plan’s components is a diversion policy.
Q: How come the RACs get a say in this?
A: RACs provide an excellent forum where all entities affected by hospital diversion can come together to work through local issues prospectively (not when the patient is in the back of a moving unit). By definition, RACs are representative of all levels of emergency health care professionals in each community. RACs provide a mechanism for discussing, planning, mediating and ultimately evaluating and improving the policy through its performance improvement (PI) program.
Q: Can a hospital request diversion status for specific types of patients (like adult medical illnesses) but stay open to receive other types of patients (like trauma or pediatric)?
A: Yes.
Q: What responsibilities does a hospital have when it requests diversion status?
A: Communication is the key—the following entities should be notified: EMS (including air medical services) that transport patients to/from the facility; other hospitals that are likely to be impacted; fire departments; police and/or sheriff’s departments; and the local RAC.
Q: Does EMS have to divert if a hospital tells it to do so?
A: A request by a hospital for EMS to take patients to another facility is just that—a request. Of course, if there are other appropriate alternate destinations for a patient, then it may be in the patient’s best interest to be diverted to another hospital because the resources at the initial destination may truly be overwhelmed, which could delay care for that patient. However, if there is no appropriate alternative, then EMS can and should take the patient to the initial facility.

Q: What about patient requests to be taken to a hospital that has requested diversion status?
A: All other things being equal, a reasonable patient request (not one that has an EMS provider going to another county, for example) should be honored and can override a hospital that has requested diversion status.

Q: How do we know when to over-ride a diversion request?
A: Divert override is appropriate when:
1. The EMS provider has determined that the safety of the patient would be jeopardized by going to a more distant facility.
2. The patient specifically requests to be taken to a hospital that has requested diversion status…but not until after the EMS provider has advised the patient of the hospital’s diversion status and the likely delays that will be encountered in receiving care in a timely fashion.
3. The patient is in a class of conditions designated by written EMS protocol as being "No Divert" cases—for example, severe/major trauma patients.

Q: What is EMTALA, and what does it have to do with diversion?
A: The Emergency Medical Treatment and Labor Act (EMTALA) governs virtually all aspects of a hospital’s delivery of emergency services. Among other things, it requires hospitals to conduct a screening exam on a patient that has requested treatment to determine if the patient has an emergency medical condition. If an EMS provider drives onto the hospital’s property, the patient is considered to have requested treatment. If the patient does have an emergency condition, the hospital is required to treat and/or stabilize the patient within its capabilities and transfer the patient as needed to an appropriate tertiary care facility.

Q: So, basically, the hospitals have to do what we tell them and take all the patients we transport?
A: It’s not that simple. When a facility has requested diversion status, EMS providers are tasked with exercising prudent judgment. Because what is in the best interest of patients is paramount, it follows that the relationships between EMS providers and their receiving hospitals is very important. EMS providers should consider diversion requests if possible and if appropriate. It is also a good idea for the EMS provider to "educate" the hospital(s) on the effect a diversion request might have on the provider (e.g., causing it to be out of service for more than an hour).
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