[image: image1.png]


  


COUNCIL ON SEX OFFENDER TREATMENT

TEXAS SEXUALLY VIOLENT PREDATOR ACT

(Art. 4, Title 11, Health & Safety Code, Chapter 841)

The Texas Sexually Violent Predator Act is a civil commitment statute. The State has the burden to prove beyond a reasonable doubt that the person is a sexually violent predator with a behavioral abnormality (Sec. 841.062). Typically, civil law only requires preponderance of the evidence. This language is used to narrowly confine the class of sexually violent predators being committed. These sex offenders are committed not convicted of being a sexually violent predator to the outpatient treatment program. Civil commitment is different than a criminal charge in that a criminal sentence has a definitive timeframe. Civil commitment continues until it is determined that the person’s behavioral abnormality has changed to the extent that the person is no longer likely to engage in a predatory act of sexual violence. The intent of the law is to provide intensive outpatient rehabilitation and treatment to the sexually violent predator. 

The Inpatient Kansas Sexually Violent Predator Act (1994) has withstood the constitutional challenges and has validated identical laws in numerous other states (Kan. Stat. Ann 59-29a01 et seq., 1994). The U.S. Supreme Court in the Hendrick’s case ruled that as long a State’s ancillary purpose is to treat the sex offender and his due process rights were protected, the State may commit the sex offender for an indefinite period as far as the United States Constitution is concerned. 

On May 20, 2005, in a landmark decision by the Texas Supreme Court- In the Matter of Fisher (In Re Commitment of Michael Fisher, No. 040112) upheld the Texas SVP Act as civil in nature and reversed the lower courts rulings regarding the arguments of due process and fifth amendment violations, facial vagueness, and punitive nature.

Texas civil commitment statute requires a “behavior abnormality” which means a congenital or acquired condition that, by affecting a person’s emotional or volitional capacity, predisposes the person to commit a sexually violent offense, to the extent that the person becomes a menace to the health and safety of another person (Sec. 841.002). The 9th Circuit Court of Appeals noted “by definition, a menace is a threat or imminent danger, and the menace described in the Act is substantial and satisfies any proof requirement of a threat or risk of future harm”. A person who suffers from a behavioral abnormality as determined under this chapter is not because of that abnormality a person of unsound mind for the purposes of Section 15-a, Article I, Texas Constitution.

Sexually motivated conduct was defined as any conduct involving the intent to arouse or gratify the sexual desire of any person immediately before, during, or immediately after the commission of an offense.
Commitment Eligibility- The sex offender must be a repeat sexually violent offender serving a determinate sentence.

Sexually Violent Predator is defined as:

A) A person is a sexually violent predator if the person:

1. is a repeat sexually violent offender

2. suffers from a behavioral abnormality that makes the person likely to engage in a predatory act of sexual violence

B) A person is a repeat sexually violent offender if the person is convicted of more than one sexually violent offense and a sentence is imposed for at least one of those offenses.

Sexually Violent Offense are defined as:

1. Indecency with a Child by Contact

2. Sexual Assault regardless of the age of the victim

3. Aggravated Sexual Assault regardless of the age of the victim

4. Aggravated Kidnapping with the Intent

5. Burglary of a Habitation with the Intent

6. Sexually Motivated Capital Murder 

7. Sexually Motivated Murder

8. Any attempt, conspiracy, or solicitation of the above

Predatory Act means an act directed toward individuals, including family members for the primary purpose of victimization.
Standard of Dangerousness-The sex offender must have a behavioral abnormality that makes the person likely to engage in a predatory act of sexual violence. The 9th Court of Appeals defined “likely” as probable. “Something that is probable is beyond a mere possibility or potential for harm.” “The beyond a reasonable doubt burden is not inconsistent with the element that must be proven—that the person suffers from a behavioral abnormality that makes the person likely to engage in a predatory act of sexual violence.”

A Multidisciplinary Team (MDT) consisting of members from the Council on Sex Offender Treatment, Texas Department of Criminal Justice, Texas Department of Criminal Justice-Victim Services, Texas Department State Health Services-Mental Health Division, and Texas Department of Public Safety review records and refer sex offenders who meet the eligibility criteria for a behavioral abnormality assessment. The MDT reviews all available records and responds to the following questions:

1. assesses whether the person is a repeat sexually violent offender,  

2. whether the person is likely to commit a sexually violent offense after release or discharge; and

3. recommends the assessment of the person for a behavioral abnormality (Section 841.022).

TDCJ contracts an expert to conduct the initial assessment which includes a clinical interview, psychological testing, review of the risk assessments, institutional records, and all relevant medical and psychological records and reports. 

If a behavioral abnormality is found, the case is then referred to the Special Prosecution Unit to determine if a petition will be filed. The Special Prosecution Unit, a division separate from prosecuting criminal cases, is responsible for initiating and pursuing a civil commitment proceeding. 

If the Special Prosecution Unit files a petition alleging a predator status the Office of State Counsel for Offenders is notified and is responsible for representing an indigent person subject to a civil commitment proceeding. If for any reason the Office of State Counsel is unable to represent an indigent person the court shall appoint other counsel to represent the person (Health & Safety Code 841.005).
Both the prosecution and defense each retain an expert who conducts another assessment, which includes a clinical interview, psychological testing, and reviews the risk assessments, institutional records, and all relevant medical and psychological records and reports (Sec. 841.061). All Civil Commitment Trials are held in Montgomery County, Texas. The State is responsible for the costs of the initial Civil Commitment proceedings.
A judge or twelve person jury must unanimously agree beyond a reasonable doubt to the following questions about the sex offender (Sec. 841.062):

1. Is the person a repeat sexually violent offender?

2. Does the person suffer from a behavioral abnormality that makes them likely to engage in a predatory act of sexual violence?

The Judge or jury is not asked to predict “future” behavior. Jurors are also not privy to information regarding the civil commitment program because under state law, the jury is not supposed to know the effect of their answers to the questions they are asked in the jury charge. They are asked if the sex offender has those two elements present at the current time of the trial. If the Judge or jury unanimously responds, “yes” to both questions, then the person will be ordered into the outpatient sexually violent predator treatment program. 

Court Ordered Requirements Imposed on a Sexually Violent Predator (Sec. 841.082)
1. Requiring the person to reside in a Texas residential facility under contract with the Council or at another location or facility approved by the Council

2. Prohibiting the person’s contact with the victim or potential victim of the person

3. Prohibiting the person’s possession or use of alcohol, inhalants, or a controlled substance

4. Requiring the person’s participation in and compliance with a specific course of treatment

5. Requiring the person to:

A. Submit to tracking under a particular type of tracking service and to any other appropriate supervision; and

B. Refrain from tampering with, altering, modifying, obstructing, or manipulating the tracking equipment

6. Prohibiting the person from changing the person’s residence without prior authorization from the judge and from leaving the state without that prior authorization

7. If determined appropriate by the judge, establishing a child safety zone in the same manner as a child safety zone is established by a Judge under Section 13B, Article 42.12 Code of Criminal Procedures, and requiring the person to comply with requirements related to the safety zone

8. Requiring the person to notify the case manager immediately but in any event within 24 hours of any change in the person’s status that affects proper treatment and supervision, including a change in the person’s health or job status and including any incarceration of the person; and 

9. Any other requirements determined necessary by the Judge

10. A tracking service to which a person is required to submit must: 



(1) track the person’s location in real time;

(2) be able to provide a real-time report of the person’s location to the case manager at the case manager’s request; and 

(3) periodically provide a cumulative report of the person’s location to the case manager. 

           11. The judge shall provide a copy of the requirements imposed to 


    the person and to the Council.  The Council shall provide a copy of those 

                  requirements to the case manager and to the service providers.

12. The court retains jurisdiction of the case with respect to a civil commitment

      proceeding. 

13. The requirements imposed may be modified at any time after notice to each
      affected party to the proceedings and a hearing.

The outpatient treatment and supervision program begins upon the person’s release from the Texas Department of Criminal Justice-Institutional Division, discharge from a state hospital, or upon conclusion of the trial. The person will remain on civil commitment until the person’s behavioral abnormality has changed to the extent that the person is no longer likely to engage in a predatory act of sexual violence. The Council on Sex Offender Treatment is the administrator of this program (Sec. 841.081). Either the state or the client is entitled to appeal the determination (verdict).

The Council, as administrator of the outpatient sexually violent predator treatment program, is responsible for the following but not limited to:

· Comprehensive case management supervision 

· Residential housing requirements (if applicable)

· Intensive sex offender treatment (Intake, Groups, Individuals, Family Sessions, etc.) 

· Global positioning satellite tracking (24 hours per day/ 7 days per week) 

· Anti-androgen medication

· Mandated polygraphs (Instant Offense, Sexual History, Maintenance, and Monitoring)

· Mandated penile plethysmographs 

· Biennial examinations

· Restricted transportation

· Substance use testing

· Compliance with DPS registration every 30 days

· Compliance with the1000 foot child safety zone 

**The average cost in the outpatient program is $30,000 per client per 

   year. 

Upon entering the program, the SVP is assigned to a case manager who is the chair of the Interagency Case Management Team and is responsible for coordinating the treatment, supervision, and global positioning satellite tracking of the SVP. The Case Manager conducts between five to eight face-to-face contacts with the client and approximately eighteen collateral contacts per month. The Case Manager works closely with the treatment providers, the Department of Public Safety, residential staff, parole officers (if applicable), and local prosecuting attorneys. 

Only licensed sex offender treatment providers who contract with the Council may assess and provide treatment to the SVP. Sex offender treatment groups are offense specific and limited to ten (10) offenders. Sex offender treatment is multifaceted to include cognitive/behavioral approaches, arousal control, victim empathy, relapse prevention, biomedical approaches/psychopharmacological agents, increasing social competence, co-morbid diagnosis, increasing support systems, and after-care. Self-help, drug intervention, or time-limited treatment are only used as adjuncts to more comprehensive treatment. Typically, sex offenders on community supervision attend group treatment one (1) time per week and have one (1) individual session per month. Sexually Violent Predators subject to Civil Commitment attend group therapy two (2) times per week and have two (2) individual sessions per month. SVPs are mandated by judicial order to take polygraphs regarding their Instant Offense, Sexual History, Maintenance, and Monitoring. Additionally, the judicial order mandates the SVP submit to the penile plethysmograph (PPG). The PPG is utilized to assess sexual arousal and the efficacy of treatment. 

Failure to comply with the order of commitment can result in a 3rd degree felony charge, which may result in incarceration in the Texas Department of Criminal Justice-Institutional Division (Sec. 841.085). 

The majority of the 9th Texas Circuit Court of Appeals (Beasley) concluded that “the legislature has not delegated its power to the trial courts to create a third degree felony but rather has authorized the trial courts to determine requirements that are necessary to ensure compliance of the person committed to treatment and supervision and to protect the community.” The Court further concluded that “the legislature, not the judge, has determined the statutory requirements, as well as those necessary requirements set by the judge, are third degree felonies.” The Texas Supreme Court ruled that the Texas SVP Act permits the SVP to live at large in the community. The Texas Act appears at less restrictive than its out-of-state inpatient counterparts and the freedom from confinement outweighs the criminal sanction imposed for a failure to obey the commitment conditions.

The SVP is entitled to a biennial examination (Sec. 841.101). The Council contracts an expert to perform the examination. Along with the examination, the case manager provides a report to the judge. The judge then conducts a biennial review of the status of the committed SVP. The SVP is entitled to be represented by Counsel, but is not entitled to be present at the judge’s review. The judge sets a hearing if the judge determines at the review that:

1. A requirement imposed on the SVP should be modified; or

2. Probable cause exists to believe that the SVP’s behavioral abnormality has changed to the extent that the SVP is no longer likely to engage in predatory acts of sexual violence.

If a hearing is set by the judge, the SVP and the State are entitled to an immediate examination of the SVP by an expert. Hearsay evidence is admissible if it is considered otherwise reliable by the judge. The SVP is entitled to be present and to have the benefit of all constitutional protections provided to the person at the initial civil commitment proceedings. On the request of the SVP, or the attorney representing the state, the court shall conduct the hearing before a jury. The burden of proof at the hearing is on the state to prove beyond a reasonable doubt that the SVP’s behavioral abnormality has not changed to the extent that the SVP is no longer likely to engage in predatory acts of sexual violence.

On a person’s commitment and annually thereafter, the case manager is required to provide the SVP with written notification of the SVP’s right to file with the court a petition for release without the case manager’s authorization (Sec. 841.122). 

The case manager may also file an authorized petition for release to the court and a hearing is conducted (Sec. 841.121). The State once again must prove beyond a reasonable doubt that the SVP’s behavioral abnormality has not changed. 

The duties and Civil Commitment order are suspended for the duration of any confinement or any commitment of a person to a community center, mental health facility, or state school, by governmental action (Health & Safety Code Chapter 841.150).
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