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Background:

The department was required to develop and implement the Jail Diversion Pilot Program established under
Texas Health and Safety Code, 88533.101-533.107. The department adopted rules to establish procedures
for the use of interactive audiovisual telecommunication in conducting mental health evaluations to
determine if a person is clinically eligible for diversion to mental health services. Although this pilot
program has ended, various jail diversion measures and strategies continue to be implemented by the local
mental health authorities throughout the state.

Summary:

The repeals are proposed because the statutory sections mandating the pilot program (Health and Safety
Code §8533.101 - 533.107) expired effective September 1, 2005. Rules for the Jail Diversion Pilot Program
are thus no longer necessary and their repeal will have no fiscal impact.

Summary of Stakeholder Input to Date (including advisory committees):

The Texas Council for Community MHMR Centers and the Mental Health Planning and Advisory Council
(MHPAC) were invited by email to provide informal input regarding the proposed repeals. The Texas
Council responded that they had no concern regarding the proposed repeals, and no input was received from
the MHPAC.
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Title 25. HEALTH SERVICES

Part 1. DEPARTMENT OF STATE HEALTH SERVICES
Chapter 412. Local Mental Authority Responsibilities
Subchapter Z. Jail Diversion Pilot Program

Repeal §8412.951 — 412.960

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission on behalf of the
Department of State Health Services (department) proposes the repeal of §8412.951 — 412.960,
concerning the jail diversion pilot program.

BACKGROUND AND PURPOSE

Government Code, 82001.039, requires that each state agency review and consider for
readoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). After reviewing §8412.951 - 412.960, relating to the jail
diversion pilot program, the department has determined that the reasons for adopting these
sections no longer exist. The authorizing statute, Health and Safety Code, §8533.101 — 533.107,
expired effective September 1, 2005. Jail diversion measures and strategies are implemented by
the local mental health authorities (LMHA) throughout the state, as required by §533.0345(b)
and the LMHA performance contracts.

SECTION-BY-SECTION-SUMMARY

Sections 412.951 — 412.960 are being repealed in their entirety. The statutory sections
mandating the jail diversion pilot program have expired, and the rules implementing the program
are unnecessary.

FISCAL NOTE

Machelle Pharr, the department’s Chief Financial Officer, has determined that for each year of
the first five-year period that the repeal of the sections will be in effect, there will be no fiscal
implications to state or local governments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Wilson Day, Director of the department’s Budget Section, has also determined that there will be
no effect on small businesses or micro-businesses to comply with the sections as proposed. This
was determined by interpretation of the rules that these entities will not be required to alter their
business practices as a result of the repeals. There are no anticipated economic costs to persons
as a result of the repeals, and there is no anticipated negative impact on local employment.
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PUBLIC BENEFIT

Joe Vesowate, the department’s Assistant Commissioner for Mental Health and Substance Abuse
Services, has determined that for each year of the first five years the repeal of the sections is in
effect, the public will benefit. The public benefit anticipated as a result of repealing the sections
is that the department will maintain a clear, concise set of relevant rules and eliminate the
potential for confusion.

REGULATORY ANALYSIS

The department has determined that this proposal is not a “major environmental rule” as defined
by Government Code, §2001.0225. "Major environmental rule™ is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state. The proposed repeals are not specifically intended to protect
the environment or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the repeals would not restrict or limit an owner’s right to his
or her property that would otherwise exist in the absence of Government action, and therefore,
do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposed repeal may be submitted in writing to Janet Fletcher, Department of
State Health Service, Mail Code 2082, 909 West 45th Street, Austin, Texas 78751, or by e-mail
to janet.fletcher@dshs.state.tx.us. Comments will be accepted for 30 days following publication
of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The proposed repeals are authorized by Government Code, 8531.0055, and Health and Safety
Code, 81001.075, which authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for the operation and provision of
health and human services by the department and for the administration of Health and Safety
Code, Chapter 1001.
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The proposed repeals affect the Government Code, Chapter 531, and Health and Safety Code,
Chapters 1001 and 533. Review of the sections implements Government Code, §2001.039.

Sections for Repeal

§412.951. Purpose.

8412.952. Application.

8§412.953. Definitions.

8412.954. Mental Health Evaluation.

8§412.955. Eligibility for Jail Diversion.

8412.956. Obtaining Informed Consent for the Evaluation.
8412.957. Recommendations and Documentation.
8412.958. Audiovisual Telecommunication Equipment.
8§412.959. References.

8412.960. Distribution.
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