Department of State Health Services
Council Agenda Memo for State Health Services Council
July 9, 2008

Agenda Item Title: Amendment and Repeals Relating to the Special Supplemental Nutrition Program for Women,
Infants, and Children (WIC)

Agenda Number: 3f

Recommended Council Action:
For Discussion Only

X __For Discussion and Action by the Council

Background: The WIC Program is administered by the Nutrition Services Section in the Family and Community
Health Services Division. WIC provides healthy supplemental foods, including infant formula, nutrition education,
breastfeeding promotion and support, and aid to clients in accessing other health and human services. WIC serves close
to 930,000 low-income pregnant and postpartum women, infants, and children under age five in Texas each month,
including 70% of the infants born in the state.

. The program is funded by federal grants and by rebates received from infant cereal and formula
manufacturers. The department receives grant funds from the United States Department of Agriculture
(USDA) to administer the program, provided the department does so in accordance with federal laws and
regulations and in accordance with an annual state plan approved by the USDA. By federal regulation,
rebates can only be used to offset WIC food costs. For federal fiscal year 2008, federal grant funds
exceed $552,000,000 with rebates anticipated to be $235,000,000 for a total budget of $787,000,000.

o Local service providers prescribe the food benefits for clients who then obtain them at authorized grocery
stores known as WIC vendors. Both service providers and vendors operate under contract with the
department to provide WIC services.

. WIC is a means-tested program. Any allegations of fraud or program abuse are investigated by the
Health and Human Services Commission’s Office of Inspector General. Sanctions for fraud range from
disqualification to criminal prosecution.

Summary: The proposed amendment is necessary to conform to federal regulations at 7 CFR §246.7 and §245.12
concerning penalties for WIC fraud. Expected outcome from amendment to 831.30 will be that the department will be
allowed to immediately disqualify a WIC recipient once evidence of fraud is determined without waiting for the results
of any criminal prosecution the department may decide to pursue. Immediate disqualification is required by federal
regulations. The rule also clarifies that the department decides when to impose sanctions and may authorize the Office
of the Inspector General, Health and Human Services Commission, to perform recovery actions on its behalf.

The expected outcome from the repeal of §831.32-31.36 will improve administrative efficiency. It is not legally
necessary to adopt the provisions concerning WIC vendors and local agencies by rule because these provisions do not
affect and do not apply to the general public as required by the definition of the term “rule” at Government Code
§2001.003(6)(A)(i), although they may implement, interpret, or prescribe law or policy. These provisions are
contractual in nature as applied, and only bind those persons who choose to become or remain WIC vendors or local
agencies, as indicated by their annual execution of a WIC Vendor Agreement or a local agency contract. These rules
will be reissued as policies or provisions in the agreements and contracts.

Summary of Input from Stakeholder Groups:

The following stakeholders were informed of the rule changes during the development of the rules:
e The Executive Board of the Texas Association of Local WIC Directors (TALWD) representing the 72 local
service providers — by e-mail in January 2008.
o The Texas Retailers Association (TRA) — by e-mail and meeting in December 2007.
o Approximately 800 corporate grocery business offices representing all current WIC vendors who participate
in the program — by mailed announcement and posting of the same announcement on the WIC website in
November 2007.
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Summary of feedback from stakeholders:

e TALWD - one member responded with a supportive comment.

e The TRA responded that it supports the change because it will allow the department to respond more timely
to vendor requests for change.

o Two vendors submitted feedback: One vendor agreed that having these provisions in policy would be more
efficient, but expressed concern that the vendors' ability to provide input into policy decisions would be
decreased. A second vendor supports the present system because DSHS must present rule changes to an
independent body [the Council] and justify the reasons for change.

No changes were made as a result of the stakeholder input.

Proposed Motion: Motion to recommend HHSC approval for publication of rules contained in agenda item #3f.

Approved by Assistant Commissioner/Director:  Evelyn Delgado Date: 5/28/08
Presenter:  Mike Montgomery Program: Nutrition Services Section Phone No.: 512-458-7444
Approved by CCEA: Rosamaria Murillo Date: May 27, 2008
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Title 25. HEALTH SERVICES

Part 1. DEPARTMENT OF STATE HEALTH SERVICES

Chapter 31. Nutrition Services

Subchapter C. Special Supplemental Nutrition Program for Women, Infants, and Children
(WIC)

Amendment §31.30

Repeal 8831.32-31.36

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission on behalf of the
Department of State Health Services (department) proposes an amendment to 831.30 and the
repeal of 8§31.32-31.36 concerning the Special Supplemental Nutrition Program for Women,
Infants, and Children (WIC).

BACKGROUND AND PURPOSE

Under federal and state enabling legislation, the WIC Program is funded entirely by a
combination of federal grant funds and by rebates from manufacturers of infant formula and
infant cereal that can only be expended to defray WIC food costs. The United States Department
of Agriculture (USDA) awards federal grant funds to the department to administer the programs,
provided the department does so in accordance with federal law and regulations and in
accordance with the department’s annual submission of a state plan approved by USDA. USDA
deems the following types of changes to be substantive amendments to the state plan that require
federal approval: rule or policy changes initiated by legislation, USDA, or the state agency;
changes affecting client or vendor services and benefits; changes in the monitoring/oversight of
vendors and local agencies; any other operational changes aimed at improving or enhancing
program delivery or accountability; and changes in related State procedures.

Revisions to these rules are proposed primarily to comply with federal regulations governing the
WIC program in 7 Code of Federal Regulations (CFR) Part 246 and to improve administrative
efficiency and effectiveness.

SECTION-BY-SECTION SUMMARY

The amendment to §31.30 conforms to federal regulations governing the WIC Program at 7 CFR
8246.7(h)(2) and §8246.12(u)(2)(i) concerning mandatory disqualification of WIC clients for
fraud or abuse if no administrative hearing is requested. In addition, the department may
authorize the Office of Inspector General, Health and Human Services Commission, to perform
recovery actions on its behalf.

Repeal of §831.32-31.36 eliminates redundancy and improves administrative efficiency, because
it is not legally necessary to adopt provisions in rule that govern WIC vendors and local agencies
since the provisions can be included and enforced by reference in the contracts and agreements
executed annually between the department and local agencies and vendors.
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FISCAL NOTE

Mike Montgomery, Director, Nutrition Services Section, has determined that for each calendar
year of the first five years the section or repeals are in effect, there will be no fiscal implications
to state or local governments as a result of enforcing or administering the section or repeals as
proposed. All activities required by 831.30 will be performed by existing department staff and
with existing funding. Concerning the amendment to 831.30, participant disqualification for
alleged fraud or abuse of the WIC Program is mandatory without regard to any final action by
the state criminal courts, but the participant retains the right to an administrative hearing in
which the participant’s rights could be upheld. This change to §31.30 represents the reverse of
current practice.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Montgomery has determined that there will be no effect on small businesses or micro-
businesses by repeal of §831.32-31.36 because exactly the same provisions now adopted in rule
may lawfully be included and enforced by reference in the contracts and agreements executed
annually between the department and local agencies and vendors. In addition, small and micro-
businesses are not required to provide WIC services. Mr. Montgomery has also determined that
the amendment to §831.30, applicable to “Participant Fraud and Abuse” by individual WIC
clients, rather than small businesses and micro-businesses, is necessary to comply with federal
regulations. There are no anticipated economic costs to persons, including WIC applicants and
WIC recipients, who are required to comply with the amendment to §31.30 or repeal of §831.32-
31.36 as proposed. There is no anticipated negative impact on local employment.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS

Mr. Montgomery has determined that the proposed changes have no adverse economic impact on
small businesses. Therefore, an economic impact statement and regulatory flexibility analysis
for small businesses are not required.

PUBLIC BENEFIT

Mr. Montgomery has determined that for each year of the first five years the sections are in
effect, the public benefit anticipated as a result of enforcing or administering the sections will be
assurance that federal funds will be utilized more cost-effectively to deliver services to WIC
recipients.

REGULATORY ANALYSIS

The department has determined that this proposal is not a "major environmental rule™ as defined
by Government Code, §2001.0225. "Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
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of a state or a sector of the state. This proposal is not specifically intended to protect the
environment or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendment and repeal do not restrict or limit
an owner's right to his or her property that would otherwise exist in the absence of government
action and, therefore, do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Valerie Wolfe, Nutrition Services Section,
Division of Family and Community Health MC 1933, Department of State Health Services, P.O.
Box 149347, Austin, Texas 78714-9347, 512/458-7444 or by email to

Valerie. Wolfe@dshs.state.tx.us. Comments will be accepted for 30 days following publication
of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies'
legal authority to adopt.

STATUTORY AUTHORITY

The proposed amendment and repeals are authorized under Government Code, 8531.0055, and
Health and Safety Code, 81001.075, which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies necessary for the operation and
provision of health and human services by the department and for the administration of Health
and Safety Code, Chapter 1001.

The proposed amendment and repeals affect Health and Safety Code, Chapter 1001; and
Government Code, Chapter 531.

Sections for Repeal.

831.32. Selection of Vendors for WIC Initial Authorization for Participation.
831.33. Selection of Vendors for Reauthorization for Participation.

831.34. Calculation and Use of Vendor Competitive Pricing Data.

831.35. Vendor Agreement with the State Agency.

831.36. The Right of a Local Agency or Vendor to Appeal.
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Legend: (Proposed Amendment(s))

Single Underline = Proposed new language

[Bold, Print, and Brackets] = Current language proposed for deletion

Regular Print = Current language

(No change.) = No changes are being considered for the designated subdivision

831.30. Participant Fraud and Abuse.
@) (No change.)

(b) If the state agency or the Office of Inspector General, Health and Human Services
Commission, determines that a participant or parent, guardian, client-designated proxy, state-
agency appointed proxy, or caretaker of a participant has received benefits unlawfully due to
WIC Program abuse, including but not limited to dual participation, the matter may be referred
for criminal prosecution [state agency may refer the matter for criminal prosecution].

(c) (No change.)

(d) [If prosecution is declined by the appropriate jurisdiction, the violation does
not involve a violation of criminal law, or final disposition of criminal prosecution has
occurred the] The state agency, or local agency as directed by the state agency, [shall direct
the local agency to] initiate sanctions which may include disqualification from the Program for
up to one year.

(e) Upon a final determination by the Office of the Inspector General, Health and
Human Services Commission, that a program violation has occurred [and that final disposition
of any criminal prosecution has occurred], the following mandatory disqualifications shall

apply.
(1)-(3) (No change.)

U] If after finding that a program violation has occurred, the [Upon a final
determination by the] Office of Inspector General, Health and Human Services Commission,
further determines that the [a] program violation [has occurred that] does not warrant a one
year mandatory disqualification [and no appeals from any criminal prosecution remain], the
following sanctions shall apply.

(1)-(6) (no change.)
(9) Exceptions to disqualification:
(1)  The state agency [or the Office of Inspector General, Health and
Human Services Commission] may decide not to impose a disqualification if, for violations

which resulted in a claim assessed by the state agency against the participant, parent, guardian,
client designated proxy, state agency-appointed proxy, or caretaker of a participant, full
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restitution is made within 30 days of receipt of a letter demanding repayment or a repayment
schedule is agreed on.

(2)-(3) (No change.)

(h) The state agency [or the Office of the Inspector General, Health and Human
Services Commission, shall] may attempt to recover, in cash, the value of the benefits received
by a participant or the parent, guardian, client-designated proxy, state-agency-appointed proxy or
caretaker of a participant as a result of participant abuse. The state agency may request and
authorize the Office of the Inspector General, Health and Human Services Commission, to
perform this recovery on its behalf.

1) The state agency or the Office of the Inspector General, Health and
Human Services Commission, may [shall] determine the amount of the benefits improperly
received by a participant through an independent review of local agency records and such other
procedures as the state agency considers necessary under the specific circumstances. The state
agency may request and authorize the Office of the Inspector General, Health and Human
Services Commission, to perform this recovery on its behalf.

(2 In cases involving criminal prosecutions for violations of law, repayment
of cash value of benefits improperly received, may [shall] become a part of any restitution
agreement with the prosecutor and approved by the court. In such cases, the participant shall not
have the right to a fair hearing by the department.

3 (No change.)

Q) (No change.)
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