Most of the compliance inspections are performed by regional TDH staff (Industrial Hygienists), who provide the results of their inspections to the HCB Enforcement staff.  All compliance inspection documents are reviewed by the Enforcement staff, who determine whether these documents indicate any violations of the laws.  If violations are determined, then the Branch will proceed with an enforcement action. 

To ensure that inspected facilities have a full understanding of the compliance evaluation process, the HCB has developed the following questions and answers:

How was my facility selected for a compliance inspection?

Facilities which are selected for random compliance inspections are chosen from a Neutral Scheme List (NSL) of facilities, a document which is developed each year by the HCB Enforcement staff at the TDH Headquarters in Austin.  Facilities are randomly selected for the NSL, based on the following factors:  types and amounts of hazardous chemicals used or stored at a facility, number of facilities in a particular employer or business category, size of the facility, and geographic location.  The Branch's goal in developing the NSL is to target facilities in all areas of the state for compliance inspections in an objective and fair manner, based on chemical risk to employees or the community.

What is entailed in a compliance inspection under these laws?

Each inspection will begin with an opening conference between the TDH inspector(s) and members of your facility staff who participate in the inspection.  The inspector will explain the steps which will be taken during the inspection, which usually include a records review, collection of document photocopies, pictures, samples, a walk-through inspection, and a closing conference.  After a review of any pertinent records, the inspector will survey your facility to determine if there are any violations of the appropriate right-to-know laws.  All inspections end with a closing conference between 

the inspector and your staff.
If your facility is a public employer agency (tax base-supported or an agency created by state law) which has been targeted for an inspection under the THCA and PCRA, the inspector will investigate whether your facility has complied with both worker and community right-to-know requirements.  Such inspections will include interviews with safety, training, and supervisory staff; random surveys of work  areas  and  the  types  and  amounts  of hazardous chemicals used or stored in those work areas; random surveys of areas where employee notices are normally posted; investigations of how hazardous chemicals are used; inspections of available  personal  protective  equipment;  and private  interviews  with  randomly  selected employees.  The inspector will also review Material Safety Data Sheets (MSDSs), written training programs, employee training records, and product labels.  

If your facility is a private employer which has been targeted for an inspection under either the MCRA or NCRA, the inspector will only investigate whether your facility has complied with community right-to-know requirements.  Such inspections may be limited to determining whether your facility is required to file an annual Texas Tier Two Report, and in such cases, the inspection will include random surveys of facility areas and the types and amounts of hazardous chemicals used or stored in those areas.  Such inspections may also require review of MSDSs for the hazardous chemicals observed during the inspection.  

Private facilities may also be inspected to determine whether a request for additional chemical information has  been  denied  to  either  a   fire  chief  or  a member of the Local Emergency Planning Committee.  Since the MCRA and PCRA also have community right-to-know provisions pertaining to private citizens, TDH may also target manufacturing and public employer facilities when notified that a citizen request for chemical information has been denied.

What happens if the compliance inspection of my facility indicates a violation of one of the Texas Right-to-Know Laws?

During the closing conference, the inspector will review his/her findings with your facility staff.  The inspector will then prepare a list of any violations which were clearly observed during the inspection.  It is important to understand that other violations may become apparent after the inspection is completed when inspection documents are reviewed at TDH Headquarters.  However, the inspector is usually able to provide a fairly complete list of the violations by the closing conference.  The inspector will then review the steps that should be taken to bring the facility into compliance with the law(s).  Finally, the inspector will provide you with information on the right-to-know laws and a Texas Tier Two Reporting Instruction Package, as necessary.

It is in the best interest of your facility to initiate correction of all violations as soon as possible after the inspector's visit.  This action will give your facility the best chance of achieving compliance status under the law and avoiding penalties.*  The period to make corrections and avoid penalties ends 15 business days after your facility receives a Notice of Violation letter from the Branch.  Therefore, it is important to initiate corrections as soon as possible so that sufficient time is available to make the needed responses to the Notice of Violation letter.
* The Branch has the authority to allow a 15-day grace period under all of the Texas Right-to-Know Laws.  However, the Branch may require payment of the penalties (without offering a grace period) under the MCRA, PCRA, and NCRA if the violation(s) involve failure to make a good-faith effort to comply with the requirements of these Acts.
What happens after the inspector leaves my facility?

The inspection records are forwarded to the HCB Enforcement staff at TDH Headquarters in Austin within 30 days of the date of the inspection.  

The HCB then has another 30 days in which to review the information, determine whether there                                                                                      were  violations,  and  take  enforcement  action.  Cases which do not meet these time periods may still be processed at the discretion of the HCB staff or may be sent back to the Regional Office for reinspection.
What is meant by "enforcement action"?

For most first-time violations, the HCB will recommend administrative level penalties, which can be administered by TDH.  In these cases, the Branch issues a Notice of Violation (NOV) letter, signed by the Director of the Product Safety Division.  This letter will inform the violating facility's representative of each specific violation, the proposed penalty amount for each violation, and the total penalty for all the violations.  The NOV is sent via certified mail (to ensure receipt) to the violating facility.

The NOV will also inform the violating facility whether TDH will allow a 15-day grace period for correction of the violations.   When such a grace period is offered, the facility is allowed to prepare a written response to the NOV which will demonstrate current compliance with the law(s).   (The NOV will provide detailed instructions on what information must be included in the facility's response to the NOV.)  This response must be received by the HCB via mail, facsimile, or E-mail within 15 business days of the original NOV's certified mail receipt date.

TDH is allowed to consider the facility's history of violations in determining whether to offer the grace period to the facility.  Most facilities, especially those who are first time violators, will be offered a compliance grace period.  

For more serious violations of the HCA, MCRA, and PCRA, the Branch may recommend fines at either the civil or criminal level. Such cases are developed by the Branch and forwarded to TDH's Office of General Counsel (OGC) staff, who will review the documentation and decide whether the violations meet  the  Acts'  definitions  of  civil  or criminal violations.  If the OGC staff concur with the Branch's findings, they will refer the case to the Texas Attorney General's Office.  Civil and criminal cases    

                                                                                are prosecuted by the Texas Attorney General's Office in a court of law.
What happens if my facility cannot fully correct the violation(s) within the 15-day grace period?

If your facility can correct one or more of the violations, and sends written proof of these corrections to TDH within the 15-day grace period, then the penalty associated with each of the corrected violations will be subtracted from your total penalty indicated in the NOV letter.  TDH will then order your facility to pay the remainder of the fines (the fines associated with those violations which were not corrected within the 15-day grace period).  

If your facility fails to provide a written response during the 15-day grace period or provides a written response that fails to prove correction of the violations, then TDH will order your facility to pay the total amount of the fines indicated in the original NOV letter.
What happens if my facility is already in compliance at the time of the inspection?

The inspector will generally be able to determine that your facility is in compliance at the time of the inspection, and will indicate this finding on the inspection checklist.  If the HCB Enforcement staff concur with the inspector's findings, then the Chief of the HCB will sign an Acknowledgement of Compliance Letter which will be sent to your facility.

For further information, please contact:

Administrator 

Compliance and Enforcement Program

Hazard Communication Branch

Texas Department of Health
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1100 W. 49th Street

Austin, Texas 78756

(800) 452-2791 (toll-free)

(512) 834-6603 (alternate)

GUIDE TO COMPLIANCE INSPECTIONS 


AND ENFORCEMENT  UNDER THE 


TEXAS RIGHT-TO-KNOW LAWS

The Texas Department of Health (TDH), Product Safety Division, Hazard Communication Branch (HCB) is required to administer four Texas Chemical Right-to-Know Laws:

M
the Texas Hazard Communication Act (THCA, revised) - a worker right-to-know law which applies only to Public Employers (i.e., city, county and state agencies; public schools, colleges and universities; tax base-supported hospitals; river authorities; volunteer emergency service organizations; and agencies created by state law).
M
the Manufacturing Facility Community Right-to-Know Act (MCRA) - a community right-to-know law which applies to facilities listed under Standard Industrial Classification (SIC) Codes 2011 through 3999.

M
the Public Employer Community Right-to-Know Act (PCRA) - a community right-to-know law which applies to Public Employers (see the description under the THCA, above).

M
the Non-Manufacturing Facilities Community Right-to-Know Act (NCRA) -a community right-to-know law which applies to all facilities which are NOT listed under SIC Codes 2011-3999 and which are NOT Public Employers.

One aspect of administration of these laws is enforcement.  The THCA, MCRA, PCRA, and NCRA each specify that TDH must perform an investigation (compliance inspection) when a complaint is received by the Department.  In addition, TDH staff perform random compliance inspections of covered facilities to enforce these laws in general.  

