Department of State Health Services
Council Agenda Memo for State Health Services Council
November 9, 2010

Agenda Item Title: Repeal of rules concerning Human Immunodeficiency Virus (HIV) prevention, testing, and
treatment (in state hospitals)

Agenda Number: 4.a.

Recommended Council Action:

For Discussion Only

X __For Discussion and Action by the Council

Background:

DSHS HIV/STD Program within the Prevention and Preparedness Division and the State Hospital Section within
the Mental Health and Substance Abuse Division oversee various portions of the HIV prevention, testing, and
treatment rules.

The HIVISTD Program provides educational services through state employees who conduct training programs
and provide surveillance in state hospitals. The State Hospital Section is composed of 13 state hospitals that
primarily treat mental health; however, they also see to the physical health care needs of the patients. It is in this
context that state hospitals would test and treat patients and employees who have or are exposed to HIV.

Both the HIV/STD Program and the State Hospital Section are funded with general revenue.

Key Health Measures:

Repeal of the rules will not change current practices for HIV prevention, testing, or treatment in state hospitals. In
the absence of rules, the State Hospital Section will continue to adhere to the medical best practices stipulated in
Centers for Disease Control and Prevention (CDC) guidelines and the requirements of state law. The HIV/STD
program will continue to adhere to the other applicable requirements in state and federal law.

The expected outcome of repealing these rules is eliminating duplication and conflict with CDC guidelines and
other applicable state and federal laws. CDC revises guidelines frequently and develops them from substantial
best practices research. The guidelines represent a clear national standard. Additionally, The Joint Commission
advises all accredited hospitals to adhere to the CDC guidelines.

During the 2010 calendar year, the state hospitals tested 6645 people for HIV. 141 people have tested positive
for HIV or AIDS. Direct contact state hospital employees also must complete Infection Control Training
before beginning employment and complete a required refresher training every 12 months in compliance with
state law.

Summary:

In January 2010, the State Hospital Section issued a policy stipulating that the state hospitals would follow the
CDC Revised Recommendations for HIV Testing of Adults, Adolescents, and Pregnant Women in Health Care-
Settings last revised in 2006.
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The purpose of the repeal is to remove unnecessary rules from the DSHS rule base and bring DSHS in
compliance with state law and the CDC guidelines. The rules affect local mental health authorities, along with the
State Hospital Section and HIV/STD Program.

The rules address the prevention, testing, and treatment of HIV for people receiving residential services from
DSHS facilities and for employees. The rules require compliance with federal and state laws governing
confidentiality and protection from discrimination, promote prevention, and require education of clients and
employees concerning HIV. The requirements are addressed sufficiently in Health and Safety Code, Chapters 81,
85, 181 and 611; DSHS rules in 25 Texas Administrative Code §897.131-97.146 and 88414.1-414.8; federal law;
and DSHS policy; therefore, the rules proposed for repeal are no longer necessary .

Summary of Input from Stakeholder Groups:

Staff held a public forum on July 29, 2010, and stakeholder input was sought with a notice placed on the DSHS
webpage and emails sent to the following stakeholders: Texas Medical Association; Texas Nurses Association;
Texas Hospital Association; Mental Health Planning and Advisory Council; Advocacy, Inc; DSHS HIV program
staff; and the Test Texas HIV Coalition, which includes public health organizations and HIV service providers.

Stakeholder groups were supportive of the repeal and encouraged DSHS to adhere to the already sufficient state
and federal laws and the CDC Guidelines. There were no changes made to the rules.

Proposed Motion:

Motion to recommend HHSC approval for publication of rules contained in agenda item #4.a.

Approved by Assistant Commissioner/Director: /s/ Mike Maples Date: 10-25-2010

Presenter:  Dr. Emilie Becker Program: Mental Health and Substance ~ Phone No.: 512-206-5936
Abuse

Approved by CPCPI: Carolyn Bivens Date: 10/20/2010
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TITLE 25. HEALTH SERVICES

Part 1. Department Of State Health Services

Chapter 405. Patient Care - Mental Health Services

Subchapter L. Human Immunodeficiency Virus (HIV) Prevention, Testing, and Treatment
Repeals 88405.281 - 405.297

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission on behalf of the
Department of State Health Services (department) proposes the repeal of §8405.281- 405.297
concerning Human Immunodeficiency Virus (HIV) Prevention, Testing, and Treatment.

BACKGROUND AND PURPOSE

The repeal is necessary to better conform HIV prevention, testing, and treatment in state
hospitals (Austin State Hospital, Big Spring State Hospital, EI Paso Psychiatric Center, Kerrville
State Hospital, North Texas State Hospital, Rusk State Hospital, San Antonio State Hospital,
Terrell State Hospital, Rio Grande State Center, and Waco Center for Youth) to state law and the
Centers for Disease Control and Prevention (CDC) guidelines regarding prevention, counseling,
testing, and treatment.

The rules are no longer necessary because the requirements are covered sufficiently in other
statutes, other rules, federal law, and departmental policy. The requirements for the rules are
covered sufficiently in Health and Safety Code, Chapters 81, 85, 181, and 611; Civil Practice and
Remedies Code, §74.104; the Health Insurance Portability and Accountability Act, Standards for
Privacy of Individually Identifiable Health Information, 45 Code of Federal Regulations Parts
160 and 164; the Americans with Disabilities Act, 42 United States Code 812101 et seq.; CDC
Revised Recommendations for HIV Testing of Adults, Adolescents, and Pregnant Women in
Health Care Settings; 25 TAC §897.131 - 97.146 and §8414.1 - 414.8; and the department’s
guidelines for HIV Testing in State Hospitals, Revised January 22, 2010.

In January 2010, the State Hospital Section issued a policy stipulating that the state hospitals
would follow the CDC Revised Recommendations for HIV Testing of Adults, Adolescents, and
Pregnant Women in Health Care-Settings last revised in 2006. That policy is located at
http://online.dshs.state.tx.us/statehospitalguidelines/3_8.pdf. The benefits of following the CDC
guidelines are that the CDC revises the guidelines frequently, the CDC develops the guidelines
from substantial best practices research, and the guidelines represent a clear national standard.
Additionally, The Joint Commission advises all accredited hospitals to adhere to the CDC
guidelines (Sentinel Events Issue 28).

Government Code, §2001.039, requires that each state agency review and consider for
readoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 405.281 - 405.297 have been reviewed and the
department has determined that reasons for adopting the sections no longer exist because rules
are no longer needed.
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SECTION-BY-SECTION SUMMARY

The repeal of 88405.281 - 405.297 will eliminate unnecessary rules and bring the department
into compliance with state and federal law and CDC guidelines.

FISCAL NOTE

Michael Maples, Assistant Commissioner, Mental Health and Substance Abuse Division, has
determined that for each year of the first five-year period that the repeals are in effect, there will
be no fiscal implications to state or local governments as a result of enforcing and administering
the sections as proposed for repeal.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Maples has also determined that there will be no effect on small businesses or micro-
businesses required to comply with the sections as proposed for repeal. This was determined by
interpretation of the rules that small businesses and micro-businesses will not be required to alter
their business practices in order to comply with the repealed sections.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT

There are no anticipated economic costs to persons who are required to comply with the sections
as proposed for repeal. There is no anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Mr. Maples has determined that for each year of the first five years the sections are
in effect the public will benefit as a result of the repeal of these rules because unnecessary rules
will be eliminated while maintaining continued protection of the public health, welfare, and
safety in keeping with currently accepted medical practices.

REGULATORY ANALYSIS

The department has determined that this proposal is not a “major environmental rule” as defined
by Government Code, §2001.0225. “Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state.

TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed repeal does not restrict or limit an owner’s

right to his or her property that would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code, §2007.043.
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PUBLIC COMMENT

Comments on the proposal may be submitted to Nnenna Ezekoye, Mental Health and Substance
Abuse Division, Department of State Health Services, Mail Code, 2053, P.O. Box 149347,
Austin, Texas 78714-9347, (512) 206-5268, or by email to Nnenna.Ezekoye@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of the proposal in the Texas
Register.

PUBLIC HEARING

A public hearing to receive comments on the proposal will be scheduled after publication in the
Texas Register. The meeting date and location will be posted on the Behavioral Health Medical
Director website (http://www.dshs.state.tx.us/mhsa/medicaldirector/) and the Mental Health and
Substance Abuse Division Website (http://www.dshs.state.tx.us/mentalhealth.shtm). Please
contact Nnenna Ezekoye at (512) 206-5268 or Nnenna.Ezekoye@dshs.state.tx.us if you have
questions.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The repeals are authorized by Health and Safety Code, 881.004, which provides the Executive
Commissioner of the Health and Human Services Commission with authority to adopt rules and
guidelines relating to communicable diseases and Health and Safety Code; §85.003, which
authorizes the department to adopt policies and guidelines for HIV education, prevention, risk
reduction materials, policies, and information in this state; and by Government Code, 8531.0055,
and Health and Safety Code, §1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and policies necessary for the operation
and provision of health and human services by the department and for the administration of
Health and Safety Code, Chapter 1001. The review of the rules implements Government Code,
§2001.039.

The repeals affect the Health and Safety Code, Chapters 81, 85, and 1001; and Government
Code, Chapter 531.

Sections for repeal.

§405.281. Purpose.
8§405.282. Application.
8405.283. Definitions.
8405.284. Policy Overview.
8§405.285. Education.
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8405.286.
8405.287.
8405.288.
8405.289.
8405.290.
8405.291.
8405.292.
8405.293.
8405.294.
8405.295.
8405.296.
8405.297.

Screening for HIV Antibody.
Counseling.

Confidentiality of Test Results.
Documentation of Test Results.
Required Reporting of Test Results.
Management of Exposure to Blood/Body Substances.
Limitation of Client Activity.
Personnel Issues.

Responsibility and Resources.
Exhibits.

References.

Distribution.
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