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Agenda Item Title: Repeal of rules concerning the sanitary standards of barber shops, barber schools, and colleges

Agenda Number: 4.c

Recommended Council Action:
For Discussion Only

X __For Discussion and Action by the Council

Background:

The Division for Regulatory Services, Environmental and Consumer Safety Section, Policy, Standards, and Quality
Assurance Unit was the inspection authority for sanitary conditions of barber shops, barber schools, and colleges.
Senate Bill 411, 79th Legislature, Regular Session, 2005, amended Occupations Code, Chapters 1601 and 1602, and
added Chapter 1603, transferring the authority for regulating sanitary conditions of barber shops, barber schools, and
colleges to the Texas Department of Licensing and Regulation (TDLR) as of January 1, 2006.

The Department of State Health Services (DSHS) had been the regulatory authority for barber shops, barber schools,
and colleges in Texas through inspection, licensure, and enforcement.

Summary:

The purpose of the repeal is to remove rules that are no longer necessary and eliminate duplication of rules concerning
the regulation of barbering. The protection of the environment and/or reduction of risks to human health from
environmental exposure will continue to be enforced under the TDLR.

The rules found in 25 Texas Administrative Code (TAC) Chapter 265, required DSHS to ensure the sanitary conditions
of barber shops, barber schools, and colleges. TDLR rules were promulgated in 16 TAC, Chapter 82, under the
authority of the Occupations Code, Chapters 51, and 1601 - 1603 concerning the regulation of barbering.

The barber shop, barber school, and college industry will not be impacted by this rule repeal since the requirements are
now located in 16 TAC, Chapter 82.

The amendments also comply with the four-year review of rules required by Government Code, Section 2001.039, and
DSHS has determined that the rules are no longer necessary in the DSHS rule base.

Key Health Measures:

Repeal of the rules will not change the current regulation of barbering since the regulation has already transferred to
TDLR. The expected outcome of repealing these rules is to eliminate confusion caused by having outdated rules in the
DSHS rule base.

Summary of Input from Stakeholder Groups:

None - not applicable.
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Title 25. Health Services

Part 1. Department of State Health Services

Chapter 265. General Sanitation

Subchapter G. Sanitary Conditions of Barber Shops, Barber Schools, and Colleges
Repeal 88265.91 - 265.102

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission on behalf of the
Department of State Health Services (department) proposes the repeal of §8265.91 - 265.102,
concerning the sanitary standards of barber shops, barber schools, and colleges.

BACKGROUND AND PURPOSE

The repeal of the barber shop rules is necessary as a result of Senate Bill 411, 79th Legislature,
Regular Session, 2005, which amended Occupations Code, Chapters 1601 and 1602, and added
Chapter 1603. Senate Bill 411 transferred the regulation of barbering from the Texas State
Board of Barber Examiners and the Texas Cosmetology Commission to the Texas Department of
Licensing and Regulation (TDLR) effective January 1, 2006.

Government Code, 82001.039 requires that each state agency review and consider for re-
adoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 265.91 - 265.102 have been reviewed, and the
department has determined that the reasons for adopting the sections no longer exist.

SECTION-BY-SECTION SUMMARY

These rules are no longer necessary and will eliminate duplication concerning the regulation of
barbering. New rules were promulgated in 16 Texas Administrative Code, Chapter 82, under the
authority of the Occupations Code, Chapters 51, and 1601 - 1603.

FISCAL NOTE

Susan E. Tennyson, Section Director, Environmental and Consumer Safety Section, has
determined that for each year of the first five years that the repeals are in effect, there will be no
fiscal implications to state or local governments as a result of enforcing and administering the
sections as proposed for repeal.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Tennyson has determined that there will be no adverse impact on small businesses or micro-
businesses required to comply with the repeals as proposed. This was determined by
interpretation of the rules that small businesses and micro-businesses will not be required to alter
their business practices.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT
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There are no anticipated economic costs to persons who are impacted by the repeal. There is no
anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Tennyson has also determined that for each year of the first five years the
repeals are in effect, the public will benefit by eliminating duplicate rule requirements resulting
from amendments incorporated into 16 Texas Administrative Code, Chapter 82, Barbers, and
Chapter 83, Cosmetologists.

REGULATORY ANALYSIS

The department has determined that this proposal is not a "major environmental rule™ as defined
by Government Code, §2001.0225. "Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state. This proposal for repeal will only remove rule duplication; and
protection of the environment and/or reduction of risks to human health from environmental
exposure will continue to be enforced under the TDLR.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals do not restrict or limit an owner's right
to his or her property that would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposed repeals may be submitted to Paula Anderson, Public Health
Sanitation and Consumer Product Safety Group, Department of State Health Services, Mail Code
1987, P.O. Box 149347, Austin, Texas 78714-9347, (512) 834-6770, extension 2303, or by email
to paula.anderson@dshs.state.tx.us. Comments will be accepted for 30 days following
publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The repeals are a result of the passage of Senate Bill 411, 79th Legislature, Regular Session,
(2005), which amended Occupations Code, Chapters 1601 and 1602, and added Chapter 1603.
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These statutory changes authorized the Texas Department of Licensing and Regulation to
promulgate sanitary rules and regulations for the conduct of barbering and cosmetology under 16
Texas Administrative Code, Chapter 82, Barbers, and Chapter 83, Cosmetologists; and by
Government Code, 8531.0055, and Health and Safety Code, 81001.075, which authorize the
Executive Commissioner of the Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and human services by the
department and for the administration of Health and Safety Code, Chapter 1001. The review of
the rules implements Government Code, §2001.039.

The repeals affect the Occupations Code, Chapters 51, 1601 - 1603; Health and Safety Code,
Chapter 1001; and Government Code, Chapter 531.

Sections for repeal.

§265.91. Shop Conditions.

8265.92. Water Supply, Sewerage, and Toilet Facilities.
§265.93. Use of Equipment.

§265.94. Attendants to Wash Hands.

8265.95. Instruments to Be Cleaned and Disinfected.
§265.96. Towels.

§265.97. Use of Stick Astringent Prohibited.

8265.98. Creams, Lotions, and Cosmetics.

§265.99. Powder Boxes.

8265.100. Sanitary Removal of Creams and Semisolid Substances.
8265.101. Communicable Diseases and Infections.
§265.102. Regulations To Be Posted.
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Proposed Repealed Language
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